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The published an- 
nouncement of the 
action of the New 
York City Clearing 
House, requiring guarantee of items 
bearing the indorsement ‘‘ Pay any 
bank or banker or order,’’ shows that 
our article on the subject in the De- 
cember “‘ Journal,” in which we point- 
ed out the restrictive nature of this 
indorsement and the necessity for 
such guarantee, has borne fruit. Fol- 
lowing the publication of that arti- 
cle, which was widely read by all the 
bank officers in the city, the Clear- 
ing House Committee, at theinstance 
of Charles Olney, Cashier of the Bank 
of New York, submitted the question 
to the counsel of the Clearing House 
Association. The opinion of such 


indorsement 
“Pay any Bank,”’ 
Etc. 


counsel bears out our view that the 
indorsement in question is not title- 
conveying, but mere agent-creating; 
being of such nature, banks sending 
items containing it through the Clear- 
ing House should guarantee all prior 
indorsements thereon under the reso- 
lution adopted in 1896 prohibiting 
the sending through the exchanges 
of items having qualified or restric- 
tive indorsements unless all indorse- 
ments are guaranteed by the send- 
ing bank. The ruling made by the 
Clearing House Committee, in con- 
formity with the opinion of counsel, 
together with such opinion, will be 
found published elsewhere in this 
number. 


We publish in this num- 
ber an article by Hon. 
S. T. Johnson, super- 
intendent of banks of the state of 
Minnesota, in which he describes the 
method which he has put into prac- 
tice in his department, of verifying 
the correctness of the individual de- 
posits of an examined bank by notice 
to each depositor that his balance 
shown by the bank’s books, on a 
stated date, was a given sum, which, 
if incorrect, it becomes the deposi- 
tor’s immediate duty, as well as inter- 
est, to make known. 

The inability to verify the correct- 
ness of the aggregate deposit liability 
of a bank has long been a weak 
point inevery system ofexamination. 


Verification of 
Deposits. 
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The assets may all be gone over, the 
cash counted, and the bills receivable 
and other securities fairly well ap- 
praised by an examiner who has be- 
come an expert judge of values, but 
unless the important item of deposit 
liability can be verified, all may be of 
no avail, where a dishonest official 
has misappropriated funds and so 
manipulated the books and accounts 
of certain depositors that they will 
show an amount due them by the 
bank, far less than the real liability. 
Of course, no system of examination 
will prevent an out and out looting 
or misappropriation of funds between 
examination periods, but the his- 
tory of misappropriations shows that, 
largely, they have small beginnings 
for purposes of speculation which, 
whenever the speculation is unsuc- 
cessful, are gradually increased in an 
attempt to make good, and that a 
favorite method of covering up, is by 
charging the money taken to deposi- 
tors’ accounts. 

The system of verification of de- 
posits, inauguratedin Minnesota, has 
been in operation but six months in 
which time the attitude of bankers 
concerning it has changed from one 
of misgiving and fearfulness that it 
would reflect upon the credit of the 
examined institutions, to one of 
commendation and satisfaction with 
the plan. What works well in one 
state, should be of equal benefit in 
others. The superintendent of the 
Minnesota Banking Department pre- 
sents the plan to the banking public 
through the pages of the Journal, 
and requests adiscussion on the sub- 
ject from the various examiners and 
departments, We shall be pleased 
to receive and publish the views of 
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any_ of these experts upon the subject, 
and of bank officers as well. 


Students of the Nego- 
tiable Instruments Law 
will see in this number several New 
York decisions under various sections 
of the law. In one case, a man who 
indorsed for accommodation is held 
to guarantee the genuineness of a 
prior forged indorsement; in another, 
due notice of dishonor is held to be 
proved by duly addressing and de- 
positing in post office, without proof 
that the party received the notice; 
in another, the purchaser of a note 
which was fraudulently diverted, is 
held to have the burden of proving 
that he paid value, before maturity, 
without notice of the fraudulent diver- 
sion, before he is entitled to recover; 
and in another, the holder of a de- 
mand note who surrendered it to the 
maker, upon receiving part payment, 
is held, by such surrender, to have 
discharged the entire note, notwith- 
standing the maker promised to pay 
the balance—his right of action for 
the balance, apart from the note, 
being left undecided. 

It is much to be regretted that the 
section numbers of this law are not 
uniform in all the states Being a 
matter of form only, it may be that 
the different state legislatures may, 
in the future, be influenced to revise 
the law in this particular, if concerted 
action is brought to bear upon them. 
Although mere matter of form, the 
courts in deciding cases under the 
act, often cite a section number only, 
as authority for the proposition de- 
cided. Ready reference in one state, 
to a discussion or decisionin another, 
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upon a particular section, is much 
impeded as a consequence of the lack 
of uniformity in this respect. 


Banks, which take chat- 
tel mortgages from their 
debtors, for their own 
security, often withhold 
such mortgages from record,to protect 
the credit of the mortgagor and en- 
able him to get on his feet, when in 
a shaky condition. Ina case of this 
kind arising in Nebraska, which we 
publish in this number, the law of 
that state is shown to be that if 
such withholding is done by agree- 
ment with the mortgagor, the mort- 
gage is void as to creditors who give 
the mortgagor credit after the mort- 
gage is executed and before it is filed, 
to the extent thay are injured by 
such withholding. The bank in the 
case took a chattel mortgage from 
a merchant which, as the cashier testi- 
fied, he withheld from record to pro- 
tect the mortgagor’s credit, but did 
not make any agreement so to do. 
The mortgagor testified there was an 
agreement to that effect. He wasin 
fact insolvent, and after he had given 
the mortgage, and before it was filed, 
he bought goods oncredit. The result 
of a jury trial, affirmed by the su- 
preme court, gives the creditor who 
sold the goods, preference for their 
price over the bank’s claim under the 
mortgage. 


Protecting 
a Debtor’s 
Credit. 


Bankers pride them. 
selves upon being good 
judges ofvalues. Expert 
knowledge of the value of securities 
is part of their necessary equipment. 
But sometimes the benefit of this 


Purchase of 
Securities. 
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knowledge all comes to naught by 
some little, insignificant, trifling legal 
technicality which has escaped notice. 
A case in point. Trust companies in 
Illinois invest much of their money 
upon notes secured by real estate. 
A man named §S, well-known as a 
real estate dealer, comes to a trust 
company and asks an advance upon 
pledge of the following securities : 


Five year note of B to his own 
order, endorsed in blank by B. 
Note containing indorsement 
‘“ Extended for three years as 
per agreement attached hereto,” 
unsigned. 

Deed of trust on real estate by 
B and wife to S, trustee, to se- 
cure note. 

Extension agreement, extending 

noteand deed of trust three years, 
signed by B and wife. 
Certain interest notes, abstract 
of title, insurance policy, and 
other papers relating to note and 
deed of trust. 


When S asks the advance on the 
above securities, three months have 
elapsed after the expiration of the 
five year period of the old note and 
deed of trust, but there is the three 
years extension indorsement and 
agreement as above stated. The real 
estate being of sufficient value, is 
there anything lacking in the above 
documents to make the investment 
other than a safe and profitable one 
for the trust company? 

Yet a trust company which acquir- 
ed the above securities for value, was 
held to have no enforceable right 
thereto. Why? 

Because their real owner was one 
W, and their pledge by S was fraudu- 
lent, and while there was nothing 
showing that W was the owner, and 
the note was indorsed in blank, still 
the extension agreement was only 
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signed by the makers, hence was not 
a valid extension of the time of pay- 
ment, and the note was, therefore, 
past due when pledged. Being past 
due, the trust company was not in 
the position of a holder for value, 
before maturity, and had no claim 
on the securities as against the real 
owner. See full report of this case 
at page 113 this number. 


When the relation of bank 
and depositor is created 
by the acceptance of a 
deposit of money which is placed to 
the credit of the depositor, the duty 
of the bank at once arises to pay 
away this money only to the deposi- 
tor personally, or upon his order, 
generally evidenced by check, and a 
payment unauthorized by the deposi- 
tor is the bank’s loss. Bank officers 
sometimes misconceive the existence 
ofthis relation and their duties there- 
under in cases where the money is 
placed on deposit by some person 
other than the one to whose credit 
it is entered as depositor, conceiv- 
ing that the person actually making 
the deposit has, by reason of his 
prior possession, some right of con- 
trol and withdrawal after the deposit 
has been made to another’s credit. 
This misconception not infrequently 
results in loss to the bank, as is evi- 
denced by cases which from time to 
time come before the courts. 

In a Pennsylvania case which we 
have before adverted to, a man 
named Varner Kerr took money to 
a bank and deposited it in this form: 
“William Kerr tty Varner Kerr.’ He 
said he would sign the checks in that 
way. He did so, and checked the 


Bank and 
Depositor. 
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money out. It afterwards appeared 
the money belonged to William, and 
the bank had to pay the money over 
again to him. In a Missouri case, 
decided last year, which we published 
in the Journal for July 1903, a Mrs. 
Brown inherited certain money from 
the estate of her first husband. Her 
second husband took the money to 
the bank and said: “I wish to make 
this deposit in my wife’s name, but 
I will sign the checks’ The deposit 
was entered in thename of Mrs. Brown, 
and the pass book showed the ac- 
count ‘‘Bank etc. in account with 
Louisa Brown.”’ Mrs. Brown saw 
the pass book and rested content 
that the bank held the money to her 
credit, but she was never at the bank 
andthe cashier never sawher. Brown 
checked out the money and squan- 
deredit. Thecourt compelled the bank 
to pay it again to Mrs Brown, say- 
ing it was very unbusiness-like on the 
part of the bank to pay the checks 
of Brown, when the deposit was in 
the name of Mrs. Brown, as the legal 
effect of the deposit was to advise 
the bank that the money belonged 
to the latter and the bank had no 
right to pay it except upon her order 
or that of her authorized agent. 

In this number we report another 
case wherein a Massachusetts safe 
deposit and trust company made a 
similar mistake. One Macomber de- 
posited $190 in the trust company 
at New Bedford to the credit of one 
Heath, wno wasin another city The 
money was Heath’s and Macomber 
was his agent and made the deposit 
under instructions from Heath. The 
trusticompany gave Macomber a sig- 
nature card to be signed by Heath, 
and telegraphed Heath advising him 
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the money was placed to his credit. 
Before the signature card was re- 
ceived, Heath drew a check for the 
deposit which the trust company re- 
fused to pay. Thereupon the com- 
pany, feeling dissatisfied with the de- 
lay in receiving the signature card 
and because it appeared the deposit 
was to be immediately withdrawn, 
sent for Macomber and returned the 
money to him. Heath never received 
the money, and the trust company 
is held obliged to pay it again to 
him. Thesameold mistake was made 
in supposing that the man who put 
the money in, had some after con- 
trol of it, coupled with a mistaken 
belief that until the signature card 
was received, the relation of bank and 
depositor was not established. But 
thecourt held this relation wascreated 
when the deposit was entered to 
thecredit of Heath, and the fact that 


Macomber was agent for the pur- 
pose of making the deposit was not 
sufficient to clothe him with author- 
ity to withdraw it. 

It has cost the New Bedford Safe 
Deposit & Trust Company $190, 


besides court costs and lawyers’ 
charges to learn this lesson; the Mis- 
souri bank above referred to, did not 
escape so easily, the amount of the 
deposit alone which it had to pay 
over again, aside from the other ex- 
penses,was $4,000; while the sum total 
of all the losses caused by mistakes 
of this character shown by the re- 
ported cases would be sufficient to 
capitalize a good sized bank; not to 
speak of unreported losses, paid with- 
out being litigated. It would seem 
that the lessons learned from these 
experiences might be acquired in a 
more economical, and just as effec- 
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tive way, by a simple reading of the 
decided cases as they come up, and 
profiting by the experiences they dis- 
close; yet strange to say, there are 
many officers of banks who are “ too 
busy’”’ to read and ‘know it all any- 
way,” and many morewho think that 
because the bank has a lawyer, they 
are excused from all duty of learning 
and understanding the legal effect 
of the daily operations which they 
conduct. But the fact is becoming 
more and more apparent that the 
best managed institutions and those 
which are coming more and more to 
the fore, are officered by men who, 
in addition to an intimate and in- 
tricate knowledge of banking opera- 
tions, feel it their duty as a neces- 
sary part of their equipment to be, 
and are, well grounded in the legal 
rules governing the relations of bank 
and depositor, the negotiable paper 
and documentary securities which the 
bank handles and the numerous con- 
tracts into which it enters, and who 
keep abreast with legal, as well as 
other, developments. 


There is a_ well-de- 
fined legal distinction, 
wlieretwo persons are 
named as payees of a negotiable in- 
strument, between the case where 
such persons are partners, and where 
they are not, a distinction necessary 
to. be fully comprehended by all bank- 
ers with whom paper so payable may 
be deposited by one or the other. 
Where commercial paper is payable 
to Jones and Smith, who are part- 
ners, either Jones or Smith has the 
authority to indorse it and transfer 
good title, but if they are not part- 


Joint Payees 
and Partners. 
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ners, it must be indorsed by both, 
otherwise an indorsement by one, of 
the names of both will not be bind- 
ing upon the other, unless prior au- 
thority, or subsequent ratification 
by the non-indorsing payee can be 
proved. 

A case which well illustrates this, 
showing how a New York bank es- 
caped from the legal consequences of 
the rule that co payees not partners 
must both indorse, on the ground of 
subsequent ratification, is reported 
in this number. One Charles F. Allen 
carried a deposit with the bank 
in question. He owned certain lands 
in California in common with his 
brother, A. C. Allen, which land was 
sold and remittance checks for the 
proceeds were made payable to Charles 
F. and A. C. These checks Charles 
F. indorsed in his brother’s name and 
his own, and so indorsed, they were 
received on deposit by the bank in 
question, and placed to the indi- 
vidual credit of Charles F., subject to 
his check. In course of time, Charles 
F. died, and thereafter A. C , denying 
his brother’s authority and disclaim- 
ing knowledge of his act, sued the 
bank for one-half the proceeds of the 
checks. The case went against the 
bank in the lower court, but the 
appellate division orders a new trial 
upon the ground that there was suffi- 
cient proof to go to the jury upon 
the question whether A. C. had not sub- 
sequently ratified his brother's acts, 
the trial court having refused to sub- 
mit this question to the jury, but 
only the question whether A. C. had 
authorized his brother to make the 
indorsements, which question of fact 
was found against the bank. 
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The case teaches the necessity of 
care in observing the legal distinc- 
tion between co-payees who are part- 
ners, and those who are not. If 
checks payable to co-payees are taken 
on deposit by indorsement of one 
only in the name of both, the co- 
payees not being partners, the bank 
in many cases may not afterwards 
be able to read its title clear by proof 
of authority or ratification, and may 
find itself in the position of one who 
has wrongfully converted the prop- 
erty of another. 


The supreme court of 
Washington holds* that 
the acknowledgment of 
a mortgage before a notary who is 
an officer and stockholder of the mort- 
gagee corporation, is valid in that 
state. The courts of one ortwo other 
states have taken a similar view, 
but the majority of courts which 
have passed upon the question, hold 
the notary, in such circumstances, 
incapacitated by reason of his inter- 
est in the trensaction, and the ac- 
knowledgment void. 

Another instance of the beautiful 
inconsistency of courts of sister states 
upon the right and wrong of an iden- 
tical proposition. The legislatures of 
some of the states have also taken 
ahandinthe regulation of this propo- 
sition and the situation is such 
that to-day it is a wise man who can 
tell off-hand, without the necessity 
of hours of research, the exact law 
upon this matter in every state of 
the Union. 


Competency 
of Notary. 


* See “‘ Banking Law Journal”’ for January at 
page 41. 





THE LAW OF BANK CHECKS, 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


l. HISTORY AND UTILITY CConciupep). 


Original Form of Check 


2. Lega! Recognition as Demand Bill of Ex- 
change Payable to Bearer. 


3. Bearer Feature at First An Essential. 
\ddition of * Order” 
ind Its Effect. 


Feature In England 


5. The “ Order” Feature in the United States. 
>. Comparison of English and American Sys- 


tems 


Law of Checks in the United States. 


N the last ‘Journal’ we discussed 
the utility of checks and brought 
the history of this instrument and 
of the law governing it, down to the 
beginning of the nineteenth century; 
showing that the goldsmiths were 
the early bankers, that the merchant 
first withdrew his deposits by means 
of a note to go to a goldsmith, that 
later goldsmiths’ notes and bankers’ 
cash notes, being promissory notes 
payable by the banker on demand, were 
issued as evidences of the deposit and 
used by the depositor in making his 
payments and that, about the middle 


of the eighteenth century, the bank- 

ers’ cash notes were gradually super- 

seded by the introduction of checks. 
; ORIGINAL FORM OF CHECK. 


The common form of check origin- 
ally used, the use of which was con- 
tinued throughout the eighteenth and 
during the earlier years of the nine- 
teenth century was as follows: 


CHECK ON LONDON PRIVATE BANKERS. 


Bartholomew Lane, London, 
17th February, 1796. 
Messrs. Down, Thornton, 
and Cornwall, 
Pay Mr. Dobson or bearer Twenty- 
four hundred forty-four pounds, 
fourteen shillings. 
Sterling, Hunters & Co. 
4, 2444 214, 


Free 


CHECK ON BANK OF ENGLAND. 


1 January, 1800. 
To the cashiers of the Bank of 
England 
PaytoMr. A. B. or bearer, on de- 
mand, Two Hundred Pounds, ten 
shillings, and two pence; for the 
account of C. D. 


£200: 10: 2. 
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In the city of New York, the first The common form of check in use in 
bank established was the Bank of the city of New York at this time was 
New York, which began business in as follows: 


1784 and was incorporated in 1791. 


CHECK OF 


ae 4 
aes! 
Pe bes 


NewsYork, the 


bay 
Bey bs 


AARON BURR. 


CHECK OF TALLEYRAND 


It will be observed as a distinctive 
feature of the bank check of this 
earlier period that it was uniformly 
made payable to bearer. 


LEGAL RECOGNITION AS DEMAND BILL OF EX- 
CHANGE PAYABLE TO BEARER. 


We have already seen that the first 


legal recognition of the check as a 
negotiable instrument occurred in 
the year 1764, and soon thereafter 
the check came to be regarded by 
the courts on both sides of the 
Atlantic as an inland bill ofexchange, 
payable to bearer on demand. An 
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old case in the Supreme Court of 
New York decided in the year 1802* 
gives a good insight into how the 
check was then legally regarded. The 
firm of Armstrong & Barnwall had 
issued the following check : 





New York, 12th April, 1796. 
Cashier of the Bank of New York 
Pay to W. and J. C. or bearer 

Twenty-five hundred dollars 
Armstrong & Barnwall. 


This check had never been present. 
ed to the bank for payment and, 
four years after its date, Cruger, to 
whom it had come, brought an ac- 
tion on it against Armstrong & 
Barnwall. They proved that they 
had never received any consideration 
for the check, which was lent to the 
firm of Pfister & Macomb for their 
accommodation and had been passed 
by them, through a broker, to Cru- 
ger. The court held that the check 
was in reality a bill of exchange, and 
while the holder need not prove the 
consideration except where circum- 
stances of suspicion appeared, yet as 
the instrument was subject generally 
to the same rules governing bills of 
exchange, it was necessary that it be 
presented for payment to the drawees 
before recourse could be had against 
the drawersthereon. This not having 
been done, there could be no recov- 
ery. Judge Radcliff said: 

‘““A check, although generally re- 
ceived as cash when given in pay- 
ment, is, in form and in reality, a bill 
of exchange It is therefore neces- 
sary to be presented for payment 
and is generally subject to the same 
rules. It is not a direct promise to 


pay by the drawer, as by the maker 
of a promissory note; but the draw- 


Cruger v. Armstrong, 3 Johnson's Cases, 5. 


er undertakes that the drawee shall 
accept and pay, and is answerable 
only in case of his failure. It is ac- 
cordingly considered not as due from 
him until such demand be made, and 
the drawee refuses payment.” 

Kent, J. also said: 

‘Checks are substantially the same 
as inland bills and are negotiable 
like inland bills payable to bearer. 
A check has all the requisites of a 
bill of exchange. Coming within the 
general rule of bills, the holder of the 
check in question was bound to prove 
a demand or due diligence to get the 
money of the bank on whom the 
check was drawn. It seems to be 
admitted on all hands that a bank- 
er’s check must be presented for pay- 
ment in a reasonable time, other- 
wise the holder takes upon himself 
the risk of the banker’s responsibil- 
ity.” 

At the beginning of the nineteenth 
century, therefore, we see checks on 
banks or bankers legally recognized 
as negotiable instruments, and in 
effect inland bills of exchange pay- 
able to bearer on demand. Compare 
this with the definition of a check 
given by the Negotiable Instruments 
Lawat the beginning of the twentieth 
century: ‘‘A check is a bill of ex- 
change drawn on a bank payable on 
demand,”’+ and we see that only in 
one respect does the legal definition 
differ from that of the earlier period, 
namely, the bearer feature is no 
longer essential; the check may be 
made payable to order as well. 


+Of course, in accepting this definition of a 
check as a bill of exchange drawn on a bank, 
payable on demand, it must not be understood 
the check is governed in all respects by the same 
rules as govern ordinary bills of exchange. 
There are certain differences as, for example, 
the drawer of an ordinary inland bill of exchange 
would be absolutely discharged by failure of due 
presentment, while the drawer of a check is not 
absolutely discharged, but only to the extent he 
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BEARER FEATURE AT FIRST AN ESSENTIAL. 
In its early history the bank check 

had two characteristics which, later, 
have disappeared, namely, (1) it was 
uniformly payable to bearer and (2) 
it was designed for local use only. 
But now, with the progress of time, 
checks are drawn payable ‘‘to order”’ 
more frequently, perhaps, than those 
payable to bearer; and instead of 
being always drawn and delivered 
in the same town or city where the 
bank is located, they are now largely 
mailed to payees hundreds and thou- 
sands of miles away from the place 
of the bank and, sometimes, the 
drawer, drawee and payee are each 
located at a different place. 

In the earlier years of the nine- 
teenth century there was no thought 
in England, or in this country, of 
drawing a ‘“‘check’”’ on a bank or 
banker payable otherwise than to 
bearer, the bearer feature being then 
deemed an essential part of the 
check. Chitty, an English writer, in 
1799,} said: ‘‘A check nearly re- 
sembles a bill of exchange, but it is 
uniformly payable to bearer and 
should be drawn upon a banker or 
person acting as such.’’ Byles, in 
1829, said: ‘‘A check on a banker 
is in legal effect an inland bill of ex- 
change drawn on a banker, payable 
to bearer on demand.”’ McCulloch, 
in 1840,\| says: ‘‘In point of form 
checks nearly resemble bills of ex- 
change except they are uniformly 
payable to bearer.” 
is injured by the delay in presentment but, gen- 
erally speaking, the check is a bill of exchange, 
governed by the same rules except that it has 
certain peculiarities of its own. 

} Treatise on Bills of Exchange, page 511. 

§ Byles on Bills, Chapter 3. 

Dictionary of Commerce, Title * Checks.” 
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The conception of the nature of a 
check as a local order on the bank 
payable to bearer is also shown in 
the series of stamp acts of the | ng. 
lish Parliament* imposing taxes on 
bills of exchange and promissory 
notes. Beginning with the year 1782 
stamps were required on bills and 
notes, the tax law being from time 
to time amended, but in the imposi. 
tion of such taxes checks on bank. 
ers, being of daily and immediate 
use, Were always exempted. The fol 
lowing was the exemption clause in 
the act of 1791+: 

“Provided also that nothing in 
this act contained shall extend, or 
be construed to extend, to charge 
any draft or order for the payment 
of money to the bearer on demand, 
bearing date on or before the day on 
which the same shall be issued and 
at the place from which the same 
shall bedrawn and issued, and drawn 
upon any banker or bankers, or per- 
son or persons acting as a_ banker, 
and residing and transacting the 
business of a banker or bankers with- 
in ten miles of the place where such 
draft or ordershallbeactually drawn 
or issued.” 

The exemption clause of 1829 pro: 
vided}: 

‘All drafts or orders for the pay- 
ment of any sum of money to the 
bearer on demand and drawn in any 
part of Great Britain on any bank- 
er or bankers or any person or per- 
sons acting as a banker, who shail 
reside or transact the business of a 


Geo 3C. 33. 
Geo. 3 Cc. 49. 
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banker within fifteen miles of the 
place where such draft or order shall 
be issued, shall be and hereby are 
exempted from stamp duty” etc. 
‘provided the place where such draft 
or order is issued shall be specified 
therein.” 


It being the policy of the English 
Parliament toexemptchecks on bank- 
ers from the stamp tax imposed upon 
bills of exchange and promissory 
notes, the above language indicates 
that, to come within the legislative 
conception of a check, the instrument 
must have been drawn upon a bank 
or banker, not post-dated, payable 
to bearer on demand, and drawn and 
issued within ten, later fifteen, miles 
of the bank. 

On this side of the water, Judge 
Kent in 1802, in language we have 
already quoted, substantially defines 
a check as an inland bill payable to 
bearer; and as late as the year 1841 
in the Supreme Court of the state of 
New York § the court, in deciding that 
adraftonabankerpayableto “order”, 
sixty days after date, wasnotacheck 
but a bill of exchange and entitled to 
grace, used this language: “It is 
essential to a check, eo nominee, or 
bank draft, that it be payable to 
bearer on demand.” 


ADDITION OF “ORDER” FEATURE IN ENGLAND 


AND ITS EFFECT. 

In course of time,it was but natural 
that the desire should spring up to 
enlarge the use of checks and make 
them serve some of the purposes of 
bills of exchange; to make them pay- 
able to the order of named payees, 
as well as to bearer, so that they 
might be mailed away to distant 
places and transferred by indorse- 
ment. But there were two things 


§ Woodruff v. Merchants Bank, 25 Wend. 672. 
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which stood in the way of this in- 
creasing mercantile tendency—first, 
unless the instrument was made pay- 
able to bearer and was used within 
fifteen miles from the bank, the draw- 
er would have to pay a stamp tax 
onit; and secondly, the banker, who 
had only been in the habit of paying 
“‘bearer’’ checks, which imposed upon 
him simply the responsibility of de- 
termining the genuineness of the sig- 
nature tothecheck and the sufficiency 
of the deposit to meet it, probably 
would be unwilling to allow the de- 
positor to thrust upon him addi- 
tional burdens of identifying payees 
and determining the genuineness of 
their signatures, or of those of other 
indorsers, upon the mass of checks 
payable to order, before making 
payment. 

How were these obstacles over- 
come ? 

We find that in 1853, when the 
practice of drawing orders on bank- 
ers payable to order was becoming 
more prevalent, that the English 
Parliament took cognizance of the 
situation and by an act passed in 
that year|| regulated it, by reducing 
the stamp tax on drafts to order on 
demand; at the same time relieving 
the banking fraternity from all added 
responsibility which would otherwise 
be placed upon them in payment of 
drafts to order, by the following 
provision :* 

“‘Provided always that any draft 
or order drawn upon a banker fora 
sum of money payable to order on 
demand which shall, when presented 
for payment, purport to be indorsed 
by the person to whom the same 
shall be drawn payable, shall be a 
sufficient authority to such banker 


| 16 and 17 Vict. c 59. ars 
* Sec. 19 of c. 59, 16 and 17 Viet. 
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to pay the amount of such draft or 
order to the bearer thereof; 

And it shall not be incumbent on 
such banker to prove that such in- 
dorsement, or any subsequent in- 
dorsement, was made by or under 
the direction or authority of the per- 
son to whom the said draft or order 
was or is made payable either by the 
drawer or any indorser thereof.” 


It will thus be observed that when 
the change was effected in the origi- 
nal nature of a bank check so that, 
in addition to its original bearer char- 
acter, it was made payable to order 
as well, the English bankers were 
protected, by legislation, from the 
additional burdens which would other- 
wise have been placed upon them by 
such a radical change, namely, the 
burden or responsibility of correctly 
identifying the payee or indorsee of 
a check payable to order, and of 
determining the genuineness of in- 
dorsements. This legislation gave 
the English banker immunity from 
the danger of forgery with respect 
to indorsements and left the limit of 
his responsibility where it had origi- 
nally been placed—a_ responsibility 
for the genuineness of the depositor’s 
signature and for the sufficiency of 
funds on deposit whenever a check 
was paid. 


THE “ORDER” FEATURE IN THE UNITED STATES. 


Very different have been the con- 
sequences in the United States result- 
ing from the practice of drawing checks 
payable to order. Here there was no 
stamp tax on inland bills of exchange 
with anexception in favor of ‘“‘bearer’’ 
checks drawn and used in the local- 
ity of the banker, and the early judi- 
cial definition that a check was an 
inland bill of exchange payable to 
bearer on demand soon gave way 
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to one which recognized the legality 
and validity of an order by a de. 
positor on his banker, inform o! a 
check, but which was payable to or (er 
and not to bearer. Furthermore, be- 
ing a bill of exchange there was no 
restriction as to locality and, from 
being an instrument drawn and de- 
livered in the same town in — which 
the bank of payment was located, 
its use was gradually extended until, 
at the present day, checks on a bank 
in one locality are made payable to 
parties in all parts of the country, 
with all the attendant evils of a lack 
of uniform system of collection from 
which we are now suffering. 
Tracing the judicial recognition of 
the fact that an order by a deposi- 
tor on his banker payable to order 
ondemand was, equally with an order 
payable to bearer, a bank check, we 
find Mr. Justice Cowen in July 1839 
using the following languaget: ‘‘The 
words ‘ or bearer’ seem necessary 
only for the purpose of protecting 
the instrument against the stamp 
duty and do not seem to be other- 
wise essential to the definition.” 
Judge Story in his work on Promis- 
sory Notes, first issued in 1845, also 
said:{ ‘‘Checks are usually drawn 
payable to a party named, or bear- 
er; but there is nothing in our law 
to prevent them from being made 
payable to a particular person by 
name, or to him or bearer, or to 
him or his order," and in a foot-note 
to the edition of his work in 1859 it 
is said: ‘‘From the language used 
by Mr. Chitty, it might seem that 





+ Harker v. Anderson, 21 Wend. 372, in 
which it was decided that an action does not 
lie on a bank check against the drawer until 
after notice of presentment and non-payment. 
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checks were by our law always re- 
quired to be payable to bearer, for 
he says a check ‘is uniformly made 
payable to bearer.’ The same sug- 
gestion is incautiously adopted in 
Woodruff v. Merchants Bank,25 Wend. 
672. Such is certainly the ordinary 
form, but it is not indispensable. 
The more correct statement is that 
a check is to pay a sum of money to 
a party therein named or more gen- 
erally to the bearer.” 

We have already cited the lan- 
guage of the court in Woodruff v. Mer- 
chants Bank, in October 1841, that 
it is essential to acheck eo nominee 
that it be payable to bearer,’’ which 
is in conflict with the view of Mr. 
Justice Cowen in 1839 that the words 
“or bearer’’ are not essential to the 
definition except where necessary, as 
in England, for protecting the instru- 
ment against the stamp duty. This 
simply indicates that at this period 
the idea that there was nothing in 
our law to prevent a bank check, it 
being an inland bill of exchange, from 
being payable to order, as well as to 
bearer according to its original na- 
ture, had not universally taken root 
in the judicial mind; but from this 
time on, the view taken in the Wood- 
ruff case was discarded and the rule 
soon came to be judicially establish- 
ed, that an order on a banker pay- 
able on demand, was no less a check 
because payable to order, instead of 
to bearer. 

Theonly obstacle which might have 
stoodin the way of the consummation 
of the legal nature of a bank check 
as an instrument payable ,to order, 
as well as to bearer, would have been 
the attitude of bankers themselves 
concerning it. The banker might well 
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have taken the ground, when first 
an instrument in the form of a check 
payable to the order of a named 
payee was presented to him for pay- 
ment: My contract and understand- 
ing with my depositor is to pay his 
orders upon me out of his deposit, 
payable to bearer. Under this con- 
tract I am responsible for the genu- 
ineness of his signature and for the 
sufficiency of his deposit If I mis- 
take his signature and pay on a 
forgery thereof it is my loss; if I 
pay his overdraft, it is also my loss 
unless I can get the amount from 
him. But this is the extent of my 
responsibility. I do not undertake 
to be responsible to pay his orders 
otherwise than to the bearer. I can- 
not assume the burden of determin- 
ing whether the person named in an 
‘‘order” check, is the identical per- 
son entitled to payment, nor to be 
responsible for the genuineness of the 
signatures of one or more indorsers 
whom I do not know and, in some 
cases, never have seen, so that if I 
make a mistake in identifying the 
payee or other holder, or in deter- 
mining the genuineness of their sig- 
natures, I cannot charge my pay- 
ment of my depositor’s check to him. 
I refuse to enter into such a contract 
with my depositors or to be bound 
by any such understanding. 

Had bankers in this country taken 
this stand when first checks payableto 
order were presented to them for pay- 
ment, the original nature of the bank 
check as a bearer instrument and 
the original limits of their responsi- 
bility with reference to its payment, 
might have been preserved. But, 
strange to say, differing from the 
English banker, the American bank- 
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er, without objection, allowed the 
practice of drawing checks upon him, 
payable to order, to grow up and, 
by honoring such checks, confirmed 
the usage in this particular, so that 
it has now become settled custom 
and law that the banker is bound to 
honor all checks which his depositor 
may draw upon him, payable to 
order as well as to bearer, and has 
assumed the heavy burden and res- 
ponsibility, as between himself and 
his depositor, of identification and 
verification of indorsements. His relief 
from the consequences of this respon- 
sibility now takes the form of rely- 
ing on the guaranty of the last hold- 
er’s indorsement, in case of a prior 
forgery. 

In Mr. Gibbons’ interesting work 
on the ‘“‘ Banks of New York,” writ- 
ten in 1858, he voices the complaint 
of the paying teller against the order 
check in these wordss : 

“‘The identification of indorsers 
gives more annoyance to the paying 
teller than any other part of his busi- 
ness. The object of making a check 
payable to order is, on the part of 
the drawer, that he may have the 
indorsement of the person to whom 
it is given as an additional evidence 
of the payment; and the receiver of 
the check desires it as a security in 
case of loss. The risk of the indorse- 
ment is thus thrown on the bank. 
If it should pay a lost or stolen check 
with a forged indorsement, the per- 
son to whom the money is due may 
claim the payment over again. There 
is no apparent commercial propriety 
or justice in the dealers throwing 
this risk on the bank, as it really 
belongs to their own business A 


§ Page 136. 
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check drawn payable to bearer is as 
legal and complete a payment as if 
drawn payable to the receiver.’’ Mr, 
Gibbons admits that “it is a rea- 
sonable precaution in the transmis 
sion of checks by mail to make them 
subject to the order of those to whom 
they are sent but,” he continues, 
“this is umnecessary in direct per. 
sonal transactions. It is a source of 
annoyance and frequent dispute with 
the holder of a check as well as to the 
teller. He is frequently a stranger 
and can offer no positive proof of 
identification. The most acceptable 
form of check to the teller is that 
which is printed payable to bearer. 
His only responsibility then is for 
the genuineness of the signature and 
the state of the account.”’ 

This risk upon the part of the 
banker of determining the identity 
of payees and the genuineness of en- 
dorsements is carried in our law to 
almost absurd results in some cases. 
For example, if a depositor draws 
his check payable to John Smith, and 
another man of that name, but not 
the person intended by the deposi- 
tor, identifies himself at the bank as 
John Smith and receives payment, it 
is the banker’s loss, for he has not 
paid according to the order or direc- 
tion of the depositor. But the sys- 
tem is now so thoroughly ingrained 
in the transactions of our country, 
that it is probably destined to be 
permanent. 


COMPARISON OF ENGLISH AND AMERICAN SYS- 
TEMS. 


Briefly to compare the English and 
American check systems as they now 
exist. In England we have seen the 
banker is protected by legislation 
from the consequences of paying a 
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check to order ou a forgery of the 
indorsement. But still the depositor, 
who finds such a form of check use- 
ful in his business, needs some pro- 
tection and so there has grown up 
in England what is known as the 
crossed check system. Under this 
system when a check is issued, it may 
be crossed by the drawer with two 
parallel lines between which he writes 
the words ‘‘and Co.” and it is then 
crossed generally; or the words 
‘Smith & Co.” may be inserted in 
parallel lines; it is then crossed spe- 
cially. The crossing may also be 
done by the payee. The effect of the 
crossing is to operate as a direction 
to the bank on which the check is 
drawn to pay, in the case of checks 
crossed generally, to no one except 
a banker: inthe case of checks crossed 
specially, to the particular banker 
named. The crossing does not affect 
the negotiability of the check, but it 
is a protection and safeguard to the 
real owner in case the check has been 
lost or stolen, as it affords the means 
of tracing and ascertaining for whose 
use the money paid on the check was 
received and to whom the money 
actually went. ‘he mere circumstance 
of the necessity of placing a check 
in the hands of a banker impedes a 
fraudulent holder in dealing with the 
check and making it available, as 
well as affording the means of trac- 
ing for whose use the proceeds were 
received, as we have already said. 
By this means, the danger of loss is 
minimized, but as between the banker 
and his customer, where the banker 
is not guilty of negligence, the losses 
which flow from the payment of 
“order’’ checks to persons not en- 
titled to receive them fall on the cus- 
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tomer, not on the banker. In Eng- 
land, also, half a century ago, the 
check grew out of its original char- 
acter as an instrument of local pay- 
ment only, and the out-of-town check 
became a permanent feature. But 
co-existent with the beginning of the 
practice of using checks to make dis- 
tant payments, a plan of clearing 
was established in London, for out- 
of-town checks, under which such 
checks are collected economically and 
systematically. 

In this country, as we have seen, 
the check payable to order imposes 
the duty on the banker of ascertain- 
ing the identity of payees and the 
genuineness of indorsements. The 
performance of this duty, as between 
bank and depositor, being manifestly 
impossible in a large majority of 
cases, the protection of the bank of 
payment takes the form of recourse 
upon the immediate holder who col- 
lects the check of the banker, in the 
event of forgery of an indorsement, 
or of the amount of a check; this 
holder has recourse, generally speak- 
ing, upon the party from whom he 
received the check, and so along 
down the line, until the loss is _ ulti- 
mately placed upon the person who 
has dealt directly with the forger or 
wrongdoer. The bank of payment, 
however, as a general thing, has no 
recourse upon any prior holder if it 
pays the check upon a forgery of the 
drawer’s signature, or if it pays with- 
out sufficient funds, in the latter 
event, however, having recourse upon 
the drawer for the deficiency in his 
arcount, 

With regard to out-of-town checks 
we have, at the present day, no uni- 
form system for their collection ex- 
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tending throughout the country. The 
Boston Clearing House has estab- 
lished a system for the collection of 
checks throughout the New England 
states and an attempt is now being 
made in St. Louis to establish a sys- 
tem for the collection of checks 
throughout the southwest; but tak- 
ing the country as a whole there is, 
at the present day, a deplorable lack 
of system for the collection of distant 
checks, some being mailed direct to 
the drawee, which many courts hold 
negligent and improper; others _be- 
ing mailed in a roundabout way 
through a chain of correspondents, 
often resulting in delay in present- 
ment which the courts hold negli- 
gent; and on top of this all, the rules 
of law governing the responsibility 
of banks in the collection of distant 
checks and their general duties, are 
at variance in many of the states. 
What is greatly needed in this par- 
ticular is a uniform system of col 
lection and of duty and responsibil- 
ity of the banks therein, based on 
the most economic methods, and 
sanctioned by legislation. 
LAW OF CHECKS IN THE UNITED STATES. 


The series of articles upon which 


STATISTICS OF NEW YORK 


The statements of the condition 
of the trust companies, the savings 
banks and the safe deposit com- 
panies of the state of New York on 
the morning of January 1, 1904, 
have been published by the Superin- 
tendent of the Banking Department. 
There are 81 trust companies in the 
state, 39 of which are in New York 


we are now to enter will cover in de- 
tail the law governing checks as it 
exists throughout the United States. 
By reason of our independent sys- 
tem of state law, many rules or law 
are in conflict, which renders the sub- 
ject more complex, so long as such 
state of conflict exists. [n a measure, 
the Negotiable Instruments Law reime- 
dies this conflict with regard to cer- 
tain subjects which it covers. But 
even were this law to be enacted in 
every state of the Union, there would 
stillexist aconflict on many points. We 
shall do our best in the articles which 
are to follow to present the law, as 
it exists in all the states, in a form 
that will be of practical value and 
guidance to the bankerin every state. 
The check is no longer a local in- 
strument, circulated wholly within 
the borders of a single state and it 
is therefore necessary that the banker 
in any state should know, not only 
the law of his own state, but that of 
every otherstate with which he deals, 
upon the instrument which enters so 
largely into his daily business life. 
In the next number we shall begin 
ourconsideration of the law in detail. 
(Zv be Continued ) 
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county. Their total resources shown 
aggregate $1,039,735,828.51. The 
128 savings banks in the state hold 
deposits of $1,131,281,943.46 due 
2,365,583 depositors. 32 safe de- 
posit companies hold total resources 
of $6,939,799.37 and an excess of 
assets over liabilities of $943,842.72. 
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THE TERM “HALF MONTH” IN NOTES AND BILLS. 


BSOLUTE certainty concerning 
“\ the day of maturity of a nego- 

tiable instrument is essential to 
the preservation of the rights of the 
holder wherever there are indorsers, 
contingently liable on the instru- 
ment, to be charged. Presentment 
and protest a day too soon or a 
day too late, is fatal to preserving 
recourse upon such parties in the 
event of non-payment. 

In this connection the problem of 
correctly deciding the day of matu- 
rity of a note in the following form 
is causing worriment to an officer of 
one of the banks in New York city, 
who has consulted about half the 
bank officers in the city, receiving 
opinions far from unanimous, and, 
finally, applying to the manager of 
the Clearing House, has been refer- 
red to the ‘‘Journal’’ as the best au- 
thority on the subject: 


New York, December 15, 190}. 
Jie and one half months after date 1 
promise to pay to John Smith, er order, 
dollars. 
Edward Jones. 


One thousand 


The majority of bankers are of 
opinion, we understand, that Febru- 
ary 29th, is the date of maturity of 
this note, under the rule that where 
a note is dated December 31st, pay- 
able two months after date, it falls 
due February 28th, and in leap-year, 
February 29th. This result, we know, 
is reached under the well-known rule 


of the law merchant that the term 
*‘ month” in a bill or note, means a 
calendar, and not a lunar, month, 
no regard being had to whether it is 
longer or shorter—31, 30 or 28 days; 
thata note, payable one month after 
date, falls due on the corresponding 
day in the following month, and that 
if such one month note is dated at 
the end of a longer, followed by a 
shorter, month, and there is no cor- 
responding day, the due date is not 
carried into a third month, but is 
the last day of the month following 
that on which the note is dated. 

The officer in question, however, 
does not feel satisfied that this rule 
is applicable in the case of a_ half- 
month, and is inclined to the view 
that a half-month should be calcula- 
tedas 15 days, which would make the 
note in question mature March Ist. 
But here, again, he meets with the 
obstacle that there are seven months 
in the year which have 31 days, and 
15 days is not strictly half of these; 
turthermore, those state statutes 
which provide that in the computa- 
tion of interest by banks, 30 days 
shall be considered a month, have 
reference only to that subject and do 
not define the meaning of the term 
‘‘month” in a note or bill, with refer- 
ence to its duration, 

The use of the term “ half-month”’ 
in a note or bill is unusual; no judi- 
cial decision will be found, we believe, 
construing such a term in an instru- 
ment with reference to its maturity, 
and while the recent text-writers on 
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bills, notes and negotiable paper 
generally, state minutely the rule 
of maturity which has been adopted, 
where the instrument is payable one 
or more “months” after date, not 
a word will be found as to what is 
the proper rule should an instrument 
be payable a half-month, or one, two 
or three months and a _half, after 
date. The Negotiable Instruments 
Law, of course, does not provide so 
minute a rule, leaving all such mat- 
.ters to be governed by the law mer- 
chant; simply providing that every 
instrument is payable at the time 
fixed therein, without grace, and where 
payable at a fixed period after date, 
the time of payment is determined 
by excluding the day from which the 
time is to begin to run, and by in. 
cluding the date of payment. 

But notwithstanding the absence 
of judicial authority, and of modern 
text-book discussion of the correct 
rule in case of a “‘ half-month”’ note, 
for the guidance of the banking fra- 
ternity, we have only to probe deep 
enough, and to go back far enough, 
into the ancient sources from which 
sprang the rule that a month in a 
note or bill is a calendar month, to 
find, also, that a ‘“‘half-month”’ is 
15 days, and while the courts have 
confirmed the first, and not the last, 
this is simply because there has been 
no occasion which has arisen, calling 
for judicial establishment of the last- 
stated rule; if such occasion had 
arisen, the conclusion is warranted 
that the courts would construe a 
note, dated December 15, payable 
two and a half-months after date the 
same as if it read, two months and 
fifteen days after date, which, in the 
case of the note in question, would 
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make it payable March ist; and in 
a case where there was only 28 days 
in the succeeding February, March 2nd. 

To briefly refer to ancient sources 
of information. In earlier times, it 
was customary todrawforeign bills of 
exchange payable at one, two or imore 
usances after date; not at so many 
monthsafterdate. The term “‘ usance” 
is French and signifies the time which 
it is the usage of countries, between 
which bills are drawn, to appoint 
for payment of them. In England, 
a “‘usance” signified a month; and 
after a time the practice of making 
foreign bills payable one or more 
usances after date was discarded and 
foreign bills came to be payable one 
or more months after date, the same 
as inland. Now, the early English 
merchants had the necessity before 
them of fixing definitely the date of 
maturity of a bill payable one, two or 
three usances (later called months) 
after date. Of course, where an in- 
strument is payable so many days 
after date, there is no ground for 
question, but withan instrument pay- 
able a month, or a certain number 
of months (then called usances) 
after date, there must have been 
originally some question, arising from 
the fact that there are two kinds of 
months, the one natural, the other 
arbitrary; the lunar consisting of 
28 days, thirteen months in a year, 
and the calendar month, twelve of 
which (7 of 31 days; 4 of 30 days; 
and 1 of 28, and every fourth year, 
29 days) constitute the year. 

In settlement of this question we 
find it was early established, by com- 
mon understanding of merchants, that 
the term ‘‘usance” in a bill of ex- 
change meant a calendar, and nota 
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lunar, month; that no distinction 
was to be made between longer and 
shorter calendar months; that a bill 
payable at usance (one month after 
date) fell due (not counting grace) 
on the corresponding date of the 
next month; and that when there 
was no corresponding date, because 
the next month was shorter, then 
the bill fell due on the last day of 
the month, This was all established 
as the custom of merchants, it was 
later recognized and made part of 
the law merchant by the decisions 
of the courts, and it constitutes our 
law to-day, providing the rules of 
maturity for allinstruments payable 
one or more months afterdate. Arbi- 
trary in their origin, these rules have 
been established by common consent, 
to meet the necessity of some uniform 
rule fixing the maturity of such in- 
struments. Marius, a seventeenth 
century writer,+ describing the cus- 
toms of the period, says: ‘‘ Always 
a usance is to be counted a month 
from the date of the bill, whether it 
be a month that hath in it 31 days, 
30 days, or 28 days; each month by 
denomination is a full and perfect 
usance, for when it is said at usance, 
it is as much as if it were said one 
monthafterthedate. Now, merchants 
usually count 12 months in the year, 
and not 13 months; neither do we 
reckon every 30 daysa monthas some 
imagine, but a full month by de- 
nomination, from such a date of such 
a month, to the same date of the 
next month, or from the last day of 
one month to the last day of the 
next month.” 

Now, it appears that while it is 

' Marius, Advice concerning Bills of Ex- 
change, 4th Edition, 1684. 
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unusual at the present day to draw 
a bill or notein form, a “‘half-month’”’ 
after date—not usual enough, at all 
events, to have any rule provided for 
it by the courts or stated by text 
writers—at the time when Marius 
wrote, bills of exchange were drawn 
at half-usance, and the rule was es- 
tablished by custom of merchants, 
likewise as in case of usances or 
months, that a half-usance (in other 
words a half-month) in a bill of ex- 
change, was 15 days, irrespective of 
the month it was calculated in. We 
quote what Marius says on this sub- 
ject: 

“* Half-usance is always reckoned 15 
days from the date of the bill, neither 
more nor less, because usance is one 
month by denomination, to be count- 
ed next after the date of the bill, and 
there is not any month in the year 
which hath in it above 31 days: 
now, therefore, upon an indifferent 
account 15 days must be reckoned 
for half usance, because 15 is the 
half of 30, and a day consisting of 
24 hours cannot be subdivided from 
its proper denomination.”’ The wri- 
ter also points out that where a bill 
is payable at usance and half, the 
month is counted from the date of 
the bill to the corresponding date of 
the next month; then 15 days is 
counted for the half-usance. 

The point of this article is simply 
this: The customs of the early mer- 
chants, construing the term ‘‘ usance’”’ 
and “month” in bills of exchange, 
as meaning a calendar month, and 
recognizing certain fixed rules as to 
maturity (namely,corresponding date 
of following month, or last day of 
following month when no correspond- 
ing date) have come down to us, 
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and are recognized and established 
by the courts, as governing like trans- 
actions of the present day. Equally, 
the same early customs which recog- 
nized a“ half-usance”’ or a half-month 
in an instrument, as meaning 15 
days always—no more, no less—should 
govern the construction of a promis- 
sory note to-day, payable two 


months and ahalf afterdate. Though 


THE FOREIGN COMMERCE 


The growth of the foreign com- 
merce of the United States from 1893 
to 1903 presents some interesting 
facts. The Department of Commerce 
and Labor, through its Bureau of 
Statistics, presents a table showing 
the imports and exports by grand 
divisions in each calendar year from 
1893 to 1903, thus bringing the fig- 
ures down to the very latest date 
possible. This table shows that the 
exports from the United States to 
Earope have grown during the period 
named from $680,000,000, speaking 
in round terms, to $1,087,000,000 or 
60 per cent; those to North America, 
from $125,000,000 to $227,000,000, 
or 81 per cent; to South America, 
from $34,000,000 to $46,000,000, or 
35 per cent; to Asia and Oceania, 
from $31,000,000 to $92,000,000, 
or 197 percent; and to Africa from 
practically $5,000,000 to $31,000,- 
000, or 489 percent; while the growth 
in total exports has been from $876,- 
000,000 in 1893 to $1,484,000,000 
in 1903, or 69 per cent. 

It is proper to add that the ngures 
of exports to Asia and Oceania are 
slightly misleading, in view of the 
fact that shipments from the United 
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this ancient rule has not been given 
much prominence of late, nor had 
occasion to receive judicial sanction, 
it comes from thesamecommon source 
of authority, as the calendar month 
rule, and equally with it, should be re- 
cognized, judicially and commercially, 
as governing the construction of 
any ‘‘ half month ” instruments which 
may be issued at the present day. 


OF THE UNITED STATES. 


States to Hawaii, which in 1893 were 
classed as exports, are not so in- 
cluded at the present time, because 
of the fact that Hawaii is now a cus- 
toms district of the United States 
and the shipments to Hawaii are no 
longer included in the table of ex- 
ports to foreign countries. If the 
shipments to Hawaii in 1903 were 
included, the total exports from the 
United States to Asia and Oceania 
would be $104,000,000 in 1903, in- 
stead of $92,000,000, thus making 
the real percentage of increase to 
Asia and Oceania 235 per cent. 

On the import side, imports into 
the United States from Europe show 
a growth from $392,000,000 in 1893 
to $528,000,000 in 1903, or 35 per 
cent; from North America, from 
$171,000,000 to $182,000,000, or 7 
per cent; from South America, from 
$103,000,000 to $113,000,000, or 9 
per cent; from Asia and Oceania, 
from $102,000,000 to $161,000,000, 
or 58 per cent, and from Africa, from 
$4,000,000 to $11,000,000, or 175 
per cent; while the total imports 
show a growth from $776,000,000 
in 1893 to $995,000,000 in 1903, or 
28 per cent of increase. 
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THE VERIFICATION OF DEPOSITS. 


\ DESCRIPTION OF THE METHOD OF VERIFYING THE INDIVIDUAL LEDGERS OF BANKS UPON 
OFFICIAL EXAMINATIONS ADOPTED BY THE BANKING DEPARTMENT OF MINNESOTA 


6 lies: greatest problem that con- 
fronts the banking department 

of the Nation and various states, 
in supervising and examining the 
banks under their control, is the 
question of a feasible method to 
verify the individual ledger. Every 
examiner is anxiously asking: ‘‘How 
can I reconcile the accounts as they 
appear upon the individual deposit 
ledger with the pass books in the 
hands of the customers of the bank ?”’ 
Various methods have been tried but 
none of them with any marked de- 
gree of success. Some states have 
undertaken to require the pass books 
to be returned to the bank to be 
submitted to the Examiner at irregu- 
lar periods not less distant than one 
or two years. Experience has taught 
the fact that the individual deposi- 
tor does not recognize the necessity 
of obeying the request for the return 
of his pass book and that a very 
large percentage of them do not come 
in. Then again, the great amount 
of detail and enormous work requir- 
ed of the examiner, using so much 
time in writing up and balancing the 
pass books, makes this method im- 
practicable, even though all the pass 
books could be obtained. 

Bank Examiners, because of the 
seeming impossibility to inaugurate 
any adequate system of reconcilia- 
tion between these two bank records, 
have been strenuous in their recom- 
mendations to the various Legisla- 


tures and to Congress for the pass- 
age of laws requiring that the Direc- 
tors keep a closer check upon the 
officials and employes of banks, and 
have urged the necessity of laws re- 
quiring bank officials and employes 
to be bonded; all of which has 
been good and of great assistance. 
Superintendents have urged the neces- 
sity for cross checking between em- 
ployes which, if thereis nocollusion be- 
tween the various persons and in banks 
where there are a number of employes, 
is quite effective; but where there is col- 
lusion, the cross checking is of small 
value. In a great majority of banks, 
where there are only one ortwo regular 
employes, one of them an officer and 
the other usually an ordinary general 
clerk, a system of cross checking can- 
not be followed. In such cases, the 
same individual receives the deposit 
at the window, has charge of the cash, 
files the deposit slips, makes the en- 
try in the pass book and at the end 
of the day writes up the individual 
ledger from the deposit slips. There 
is no danger but what he will enter 
the proper amounts in the pass book 
but how easy to substitute a deposit 
slip for a different amount and enter 
the same upon the individual ledger. 
This difficulty becomes greater when 
we understand that in the country 
the deposit slip is very frequently 
made out by the bank clerk at the 
request of the depositor; therefore, in 
checking over deposit slips, nothing 
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STATE OF MINNESOTA, 
° OFFICE OF 


PUBLIC EXAMINER AND SUPERINTENDENT OF BANKS. 
VERIFICATION OF ACCOUNT. 


St. Paul, Minn 
Sir: 
The laws of this state make it the duty of tnis department to 


examine and superintend the management of the banks doing busi- 
ness under state laws. 
The books of 
show that on the 

> your deposit balance in said bank 

Please compare amount with your check book 

balance and, if correct, you need not answer this; if wrong, how- 

ever, please report on the reverse side of this letter the balance 
given by your book, and mail to me in the enclosed envelope. 

This is done for your protection, and not with the idea tat there 
is anything wrong with the bank. Consider this confidential. 

Yours truly, 


Superintendent of Banks. 


On the reverse side of the sheet, which bears the same heading, appears 
the following : 


PUBLIC EXAMINER AND SUPERINTENDENT OF BANKS. 
ST. PAUL, MINNESOTA. 


Dear Sir: 
Having examined my account with the 
at the close of business 


balance should be $ 
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will be learned, though it was noticed 
that some of them were made in the 
clerk's handwriting. 

in the face of these difficulties, I 
some year or two ago conceived the 
idea of sending a notice to each 
depositor reading somewhat like the 
form shown on page 94. 

This plan while seeming feasible 
had two objections: one was the 
length of time it would require the 
Examiner to send out the Verifica- 
tion Statements, including the large 
expense of postage and stationery, 
and the other was an objection urged 
by the bankers with whom I discuss- 
ed the subject, they fearing that it 
would cause a disturbance among 
their depositors and a distrust of the 
bank. The urging of this kept me 
from making any move in the mat- 
ter until toward the close of last 
year, when I realized that during the 
year we had found a number of de- 
falcations, one of which was to the 
full extent of the capital stock and 
surplus of the bank, made by the 
responsible officer falsifying the ac- 
counts and not entering the same 
amount in the deposit ledger to the 
credit of the depositor which he had 
written up in the pass book, placing 
the difference in his pocket. 

This was to me a startling condition 
and I determined to immediately 
adopt measures to try to stop it. 
In doing so, I could not afford the 
time and expense to send the Verifi- 
cation Statements to every depositor, 
but instructed the examiners to pick 
out a fair percentage of the accounts, 
giving especial attention to those 
that were inactive, and send the Veri- 
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fication Statements to them, enclos- 
ing a stamped, addressed envelope 
for their reply, if any, to this office. 
Their instructions were to not allow 
any bank official or employe to know 
to what individuals these inquiries 
were sent, but to allow them to see 
the form of the blank and under- 
stand that they were being sent out 
to their customers. Giving the mat- 
ter my personal attention, we at- 
tempted to use all the tact possible 
in testing it in order that if the fears 
of the bankers were realized no harm 
might be done, but I am pleased to 
say that after five months’ use there 
has not been from any banker whose 
customers have received these state- 
ments, or from any customer of any 
of the banks, the slightest complaint 
or fault found with the system, but, 
to the contrary, many words of com- 
mendation and compliment have been 
given, not only from customers of 
the bank but from many of the bank- 
ers themselves, even those who were 
very timid about the matter in the 
first place, and while the experiment 
has not had the long test of time 
that would warrant me in saying 
that it is an absolutely satisfactory 
panacea for these ills so universally 
complained of by bank examiners, I 
am so well pleased with it that it 
will be continued by the department 
until some better plan is discovered. 

I would suggest that ‘‘The Bank- 
ing Law Journal” should request a 
discussion on the subject from the 
various examiners and departments 
as, in my opinion, it is the hardest 
feature of the entire work of the Ex- 
aminer. 


S. T. JOHNSON, Superintendent of Banks. 


St. Paul, Minn., January 21, 1904. 
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SOME GREAT AMERICAN BANKERS. 


AN ADDRESS DELIVERED BY DR. PAUL 8. REINSCH, PROFESSOR OF POLITICAL SCIENCE, UNIVERSI(1 
OF WISCONSIN, BEFORE THE MILWAUKEE CHAPTER. AMERICAN INSTITUTE OF BANK CLERK* 


|= greatness of a bank is as far 
as possible removed from notori- 
ety. ‘‘ Happy are those who have 

no history ”’ is especiallytrue of banks, 
and the everyday newspaper notoriety 
which the politician revels in, has no 
attraction for the men who manage 
our great financial institutions. They 
are satisfied with the substance of 
power and care little for the show. 
They work in quiet at the develop- 
ment of the great interests entrusted 
to them. They are too busy to court 
notoriety and fame. It is therefore 
rare that a banker forms a promi- 
nent figure in the minds of the people, 
however truly his importance and 
power may be gauged by the busi- 
ness men who can distinguish real 
influence from the glaring and super- 
ficial prominence of the popular idol. 
The position of the banker is one 
of trusteeship. Lawyers and bankers 
in managing other people’s money 
and interests are perhaps exposed to 
greater temptations thanin any other 
business or profession. While the min- 
ister, the teacher and the ordinary 
business man have to go out of their 
way to be scoundrels, the opportun- 
ity for illicit gain is constantly pre- 
sented to the lawyer and the banker 
so that these pursuits require the 
greatest rectitude of character. As 
bankers make the cultivation of rec- 
titude in themselves the principal part 
of their education, so it is their busi- 
ness to hold other men to their en- 


gagements. This accounts partially 
for the unpopularity which bankers 
have often incurred. It is far easier 
to be a demagogue and shout for a 
universal reduction of debts than to 
work patiently day by day on the 
upbuilding and credit of a commun- 
ity. Another source of this unpopu- 
larity of the bankers may be looked 
for in a mistaken conception of their 
power. Their unquestioned influence 
is misinterpreted and they are pic- 
tured as like the old money lenders 
who pressed as much as possible out 
of their debtors. This popular view 
involves a total misconception of the 
business of banking, which, as Hugh 
McCulloch has said, is not at all money 
lending, but is a part of commerce, 
developing and assisting commercial 
operations. 

It follows, therefore, that the bank- 
ers as a class can have no interest 
distinct from the commercial and in- 
dustrial parts of the community. In 
selecting types to illustrate the char- 
acter of modern American bankers it 
is difficult to make a selection from 
the many namesthat crowd the mem- 
ory. But the various phases of bank- 
ing and financial operations may per- 
haps be illustrated by the careers of 
three men, Frederick D. Tappen, Hugh 
McCulloch and Jay Cooke. Frederick 
D. Tappen was a banker pure and 
simple who illustrates most perfectly 
the ideals of the profession regarded 
by itself alone. Hugh McCulloch il- 
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lustrates the type of banker states- 
man and Jay Cooke that of the 
broker and the general in vast finan- 
cial operations. Other striking ex- 
amples of the first class are James 
B. Forgan of the First National Bank 
of Chicago, Henry W. Cannon of the 
Chase National Bank, G. G. Williams, 
the famous president of the Chemi- 
cal National Bank, James Stillman 
of the National City Bank of New 
York. Illustrations of the second class 
will be found in Lyman Gage, Myron 
T. Herrick and Leslie M. Shaw. The 
thirdclass is represented by such men 
as J. P. Morgan, George M. Perkins, 
and, on its less attractive side, Rus- 
sell Sage. 

Frederick D. Tappen after receiving 
a collegiate education entered, in 
1850, the Gallatin National Bank, of 
which he became president in 1868 
upon the death of James Gallatin. 
As Gallatin had first suggested the 
formation of the clearing house, so 
the new president became most promi- 
nently identified with that institu- 
tion from 1868 down to his death 
in 1902. He stood specially for two 
principles, co-operation among the 
banks and the use of their combined 
strength for the discouragement of 
speculative dealings in money. In 
these matters, he was the pupil of 
James Gallatin, who in the crisis of 
1857 had first attempted to bring 
about}]co-operation among New York 
bankers. The clearing house plan 
was first presented in 1860. It was 
used by Tappen with great effect and 
always with extreme care and cau- 
tion. Tappen had no use for bad 
banking and was a most severe critic, 
although ever ready to help a bank 
over difficulties for which it was not 
to blame. Tappen was chairman of 
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the loan committee of the clearing 
house in the critical years of 1873, 
1884, 1890 and 1893. His greatest 
victory for the associated hanks was 
won in the latter year. As a testi- 
monial of his services he was pre 
sented with an_ historical tankard 
which had first been given in 1696 
to Sir John Houblon, governor of 
the Baftk of England, for similar ser- 
vices. Insisting upon the strictest 
regularity in banking matters, ab- 
solutely fair and just in his dealings, 
Tappen fought for the idea of co- 
operation in place of relentless com- 
petition. Hisgreat services made him 
a leader among men, most implicitly 
trusted by the financial world. 
Hugh McCulloch began life as a 
lawyer. Heentered the banking busi- 
nessin1845as manager of the branch 
of the Bank of Indiana, of which im- 
portant institution he became presi- 
dent in 1862. In 1863 he became 
the first comptroller of the currency. 
He was selected as being most able 
to establish the newly created sys- 
tem of national banks. Being exceed- 
ingly successful in this work, he be- 
came secretary of the treasury in 
1865. He was one of the most con- 
sistent and outspoken advocates of 
sound money at this period of green- 
back inundation. After a decade of 
banking with the firm of Jay Cooke, 
McCulloch & Co., he again entered 
the cabinet in 1884. His services con- 
sisted in a very efficient management 
of the national finances at the criti- 
cal time at the close of the war and 
in his firm adherence to the princi- 
ples of a sound currency at a period 
when financial heresies were rife 
throughout the country. His book, 
**Menand Measures of Half Century,”’ 
is one of the most charming and in- 
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structive collections of reminiscences. 
Jay Cooke had a purely commer- 
cial education, although for a time 
he was financial reporter for a news- 
paper. He became a bank clerk in 
1839 at the age of 18, and in 1846 
won prominence by the negotiation 
ofthe government warloans. In1861 
the house of Jay Cooke & Co. was 
organized and Mr. Cooke becdme the 
strongest ally of the government. 
Throughout the war he fought the 
financial battles of the government 
against its opponents on the stock 
exchange, and repeatedly used his 
own fortune to strengthen the mar- 
ket by buying United States bonds. 


UP THE 


D. C. Wills, who was only recently pro- 
moted from the position of paying teller to 
that of auditor of the Mellon National Bank, 
of Pittsburgh, has been elected cashier of the 
Diamond National Bank of that city. This is 
simply a direct application of the law of com- 
pensation in the matter of genuine merit. Mr. 
Wills has not only been a worker in the ranks 
of his fellow craftsmen, but has always striven 
towards efficiency in everything he has under- 
taken. He is the president of the Bank Clerks 
Mutual Benefit Association and has filled several 
posts of honor and responsibility in the American 
Institute of Bank Clerks. That he is destined 
to great achievements in the financial world is 
firmly believed by all who know him. 

Louis G. Pavey, recently advanced from the 
office of assistant to that of Cashier of the Ham 
National Bank, Mount Vernon, Illinois, was first 
employed as warrant clerk at Springfield for 
four years, from 1888 to 1892 where he received 
his first business education. From there he 
went to the Illinois Trust & Savings Bank of 
Chicago where he was connected with the trust 
department. He left that institution June 1, 1899; 
and went to Mount Vernon, Ill., at the time of 
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He appealed to the patriotism of te 
nation to induce the moneyed classes 
to support the government, and in 
the end was successful in maintain- 
ing the credit of the government under 
the most trying circumstances. 

The great banker isa public man 
not through any public office he may 
hold, but through the intelligence 
and conservative influence he brings 
to bear on the affairs of the com- 
monwealth. The banker can no long- 
er retire altogether to the purely tech- 
nical matters of business; he must 
realize his responsibilities as a lead- 
er, whose experience and position im- 
pose great public duties 


LADDER. 


the death of C. D. Ham, the former president of 
the Ham National Bank. He worked in a gen- 
eral way in the bank for about six months and 
was then elected assistant cashier, holding that 
position until September, 1903, when he was 
elected to the office of cashier. The Ham Na- 
tional Bank enjoys substantial patronage and is 
managed in a conservative manner. Its capital 
is $50,000 and it has a surplus of $35,000 which 
has been accumulated in five years. It is the 
oldest bank in Jefferson County, Illinois, having 
originally been organized in 1869. 


At the annual meeting of the Anamosa Na- 
tional Bank, Anamosa, Iowa, held on January 
11, 1904, Mr. George L. Schoonover, formerly 
assistant cashier, was elected cashier of the in- 
stitution. 


Frank L. Conger, formerly assistant cashier 
of the First National Bank of Galesburg, II!., 
has been elected cashier of that institution. Six 
years ago Mr. Conger came into the bank as 
collector and messenger and has gradually been 
promoted, holding the positions successively of 
bookkeeper. teller, assistant cashier and now, 
cashier. 
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THE INDORSEMENT “PAY ANY BANK OR BANKER OR ORDER.” 


RULING OF NEW YORK CLEARING HOUSE COMMITTEE 
GUARANTEED—OPINION OF COUNSEL 


DORSEMENTS MUST BE 


NEW YORK CLEARING HOUSE, / 
No. 77-83 CEDAR STREET, 
February 18, 1904. \ 
DEAR SiR: 

Bes E Clearing House Committee pre- 
sents, herewith, the following opin- 
ion of Counsel in the matter of re- 

strictive and qualified endorsements, 

and a ruling of the Committee made in 
conformity therewith. 
Respectfully, 
J. Epwarp Simmons, 
Chairman Clearing House Committee. 
Wm. Suerer, Manager. 


OPINION OF COUNSEL. 


OPDYKE, LADD & BRISTOW, / 
20 NASSAU STREET. 
NEW YORK, February gth, 1904. 9 
J. EDWARD SIMMONS, Esq., Chairman, 
Clearing House Committee of the New York 
Clearing House Association. 

DEAR SIK:—At your request we have con- 
sidered the question suggested by the letter of 
Mr. Charles Olney, cashier of the Bank of New 
York, National Banking Association, to Mr. 
Sherer, as Manager, dated the 21st ultimo. 

The question is whether a Bank 
member, presenting for payment through the 
Clearing House, a check or draft coming to 
such member, 


involved 


bearing a prior endorsement, 
‘ Pay to any Bank or Banker or order’ must 
guarantee all prior endorsements under the 
terms of the Resolution adopted June 4, 1896, by 
the Clearing House Association. 

We learn that the New York Banks are re- 
cciving from their country correspondents and 
sending through the Clearing House checks and 
drafts bearing endorsements in the following 
forms, which it will be seen all partake of the 
nature of the endorsement above mentioned, viz: 

Pay to any Bank or order. 


THAT ITEMS BEARING SUCH  IN- 


UPON THE SUBJECT. 


Pav to any Bank or Banker. 
Pay tothe order of any Bank or Banker. 
Pay to any Bank or Trust Company. 
Pay toany Bank or Trust Company or order. 
Pay to the order of any Bank, Banker or Trust 
Company. 
Pay to the order of any National Bank. 
Pay any National Bank or order. 
Pay to the order of any National or State 
Bank. 
Pay any National or State Bank or order. 
Pay to the order of any National Bank, State 
Bank or Trust Company. 
Pay to the order of any National Bank, State 
Bank, Banking or Trust Company. 
The Clearing House Resolution, adopted June 
4th, 1896, is as follows: 
““ RESOLVED, That on and after the first 
“day of July, 1896, members of this 
“ Association shall not send through 
“the exchanges any checks, sight drafts, 
* notes, bills of exchange or other items 
“having thereon any QUALIFIED OR RE- 
““STRICTIVEendorsements,such as ‘for col- 
“ lection’, or ‘for account of,’ unless all 
“endorsements thereon are guaranteed by 
“the Bank, member of the Association, 
‘sending such checks, drafts, notes, bills 
“of exchange or other items.” 
Any such item sent in violation of the 
‘** above requirements shall be returned di- 
“rectly to the member from whom they 
““were received, and shall in all respects 
“be subject to the regulations contained 
“in Section 15, of the Constitution of the 
“New York Clearing House Association.” 
The reason for the adoption of the said Reso- 
lution, was the decision of the Court of Appeals 
in National Park Bank v. Seaboard Bank, 114 
N. Y., 28, andagain in National City Bank of 
Brooklyn, v. Wescott, 118 N. Y. 468. These 
cases hold that where a Bank pays to another 
Bank upon presentation, a check or draft and 
it is subsequently ascertained that the endorse- 
ment thereon of a previous payee was a forgery, 
then ordinarily the paying Bank can recover the 
money so paid “ as money paid under a mistake 
of fact;” but that if a paying Bank at the time 
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of making its payment of such item has notice 
that the Bank presenting the item is not itself 
the owner thereof, but merely an agent for a 
third party, then the paying Bank cannot re- 
cover from such collecting Bank, if the latter 
has already paid over the amount of the collec- 
tion to its principal. In these cases the paying 
Bank was held to have had notice that the pre- 
senting Bank was a collecting agent merely, 
from the fact that the endorsement to such col- 
lecting Bank stated in terms that it was endorsed 
“for collection ” merely; but under the doctrine 
of these cases knowledge of the existence of the 
agency obtained by the Paying Bank, in any way, 
would have the effect of releasing the collect- 
ing Bank from responsibility after it had paid 
over the amount collected to its principal. 

It will be seen that the Clearing House did 
not attempt to define precisely the meaning of 
a ‘qualified or restrictive endorsement.” The 
New York Negotiable Instruments Law, Sec. 
66, is as follows: 

“ An indorsement is restrictive, which either: 


“1, Prohibits the further negotiation of the in- 
strument; or 

“2, Constitutes the indorsee the agent of the 
indorser; or 

“3. Vests the title in the indorsee in trust for 
or to the use of some other person. 
‘But the mere absence of words implying 
power to negotiate does not make an in- 
dorsement restrictive.” 


The Clearing House Rule is not, however, 
limited to “ restrictive endorsements” but also 
includesany ‘qualified endorsements,” and must, 
in our opinion, be taken to include any endorse- 
ment which does not purport to transfer an ab- 
solute title tothe paper. Tne peculiar endorse- 
ments which we have quoted above while they 
do not in terms either constitute any one the 
agent of the endorser or vest title in any in- 
dorsee in trust, nevertheless imply that the in- 
dorser had not made a completed transaction 
of sale or discount with respect to the paper 
with some other person or corporation, but 
rather that he means to place it in the hands 
of some Bank, Banker or Trust Company in the 
ordinary process of collection. 

That this is the meaning of such an endorse- 
ment, has been held in at least two reported 
cases (First National Bank of Minneapolis v. 
City National Bank of Holyoke, 182 Mass. 130, 
and Gregory v. Sturgis National Bank [Texas 
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Court of Civil Appeals], 20 Banking Law Jour- 
nal, 102). The question was not really beiore 
the Court in the Massachusetts case, but the 
Court said in its opinion that “an endorsement 
which is not made for the purpose of transfer, 
is not an endorsement within the law merchant 
and does not carry with it a guarantee of pre- 
vious endorsements.” In the Texas case the 
point was directly involved and the Court held 
that an endorsement “ Pay any Bank or Banker 
or order” would at least put the drawee upon 
inquiry as to whether the presenting Bank held 
the same as owner or merely as agent for col- 
lection; and that since it appeared that the col- 
lecting Bank held the draft merely for collec- 
tion it was not liable to the paying Bank as 
guarantor. 

It is certainly clear that the peculiar endorse- 
ments in question are sufficient to put the pay- 
ing Bank upon inquiry as to whether the _pre- 
senting Bank is anything more than an agent for 
collection, and it would therefore seem to be 
entirely within the meaning of the Resolution 
of June 4th, 1896, that the presenting Bank 
should be required to guarantee all endorse- 
ments upon items bearing any of the endorse- 
ments above quoted or any of a similar char- 
acter. Yours respectfully, 

OpDYKE, LADD & Bristow. 


THE CLEARING 
COMMITTEE. 


Upon a question submitted to the 
Committee by a member, the Clearing 
House Committee expresses the opinion 
that endorsements upon checks, drafts 
or other items sent through the ex- 
changes, in the words ‘‘ Pay any Bank 
or Banker or order” and any similar 
endorsements, are ‘‘qualified or re- 
strictive” endorsements within the 
meaning of the resolution adopted by 
the Clearing House Association on June 
4, 1896, and that all prior endorsements 
upon items bearing such endorsements 
should be guaranteed by the Bank 
member sending them to the Clearing 
House. 

In the opinion of its Committee, such 
endorsements do not indicate an abso- 
lute transfer of title, but a transfer for 
collection merely. 


RULING OF HOUSE 





CLEARING FOR NON-MEMBERS. 


CLEARING FOR NON-MEMBERS IN N. Y. CLEARING HOUSE. 


T HE article in the ‘‘Journal” for Jan- 

uary in which we pointed out the 
occasional abuse and the proper and 
legitimate construction, of the rule of the 
New York Clearing House which pro- 
vides that a bank, clearing for a non- 
member, is liable the same as for its 
own transactions and that it cannot 
discontinue the arrangement and liabil- 
ity except upon notice which shall not 
take effect until the exchanges of the 
morning following the receipt of such 
notice shall have been completed, has 
called forth letters of commendation 
from several influential sources. 

The State Bank Superintendent 
writes: 

“ Your editorial upon clearing for non-mem- 
bers has interested me very much, and I wish 
that something might be done to change the 
Clearing House rule with reference to its mem- 
bers clearing for non-member banks. Every 
bank in the Metropolitan district is acquainted 
with the rule which obliges a Clearing House Bank 
acting as Clearing Agent for a non-member 
bank to give a notice of twenty-four hours be- 
fore ceasing to clear for the bank for which 
itis acting as agent. This always means that 
it must not only clear for the day upon which 
a bank may fail, but for the next day. A 
knowledge of this fact by other banks enables 
them to induce depositors in failed banks to 
transfer their deposits, knowing that checks 
must be paid by its Clearing Agent. This was 
the case when the Murray Hill Bank was closed 
by me in 1896. On the day after I closed the 
bank the First National Bank, which was then 
acting as Clearing Agent for the Murray Hill 
Bank, had to pay, as | now remember it. about 
$400,000. The ordinary daily clearings for the 
Murray Hill Bank were not over a quarter of 
this sum. 

The Bank of Staten Island, referred to in 
your editorial, is another example of results 
Howing from this rule. I have no doubt what- 
ever (in fact, I have affirmative information) 
that some of the officers and employes of an- 
other bank went around interviewing the de- 
positors of the Bank of Staten Island, and in- 
duced them to give their checks for their 
balances. This resulted in about $103,000 be- 
ing put through the Clearing House on Satur- 
day, the 2d day of January, 1904, most, if not 
all, of which can be directly charged to the 
rule of the Clearing House to which I have 


referred. In this particular case an advantage 
was given because of the fact that a holiday 
intervened between Thursday, December 31, 
1903, the day the bank was closed, and Sat- 
urday, the next banking day. About $70,000 
of this $103,000 came from the Stapleton National 
Bank. I warned this bank that I very much 
doubted the legality of the transaction, and 
that it was my opinion it would not be sus- 
tained by the courts. 

1 have had several conferences with mem- 
bers of the Clearing House Association re- 
garding this rule, and have suggested its modi- 
fication. My own opinion is that the rule 
should be entirely abrogated, and that in its 
place a rule should be substituted which would 
prevent any clearing for a failed bank after 
knowledge of its failure had been received by 
the Clearing House Agent. I really see no 
difficulty in doing this, because all checks re- 
ceived by banks upon the failed bank could 
be returned to the other banks, or to the individ- 
uals from whom they were received. This 
would prevent entirely the preference of credi- 
tors, and is really the way the matter is 
managed where Clearing Houses do not exist. 

I have no doub: that the payment of the 
checks for $103,000, drawn as above stated 
upon the Bank of Staten Island after it had 
been closed, will be contested by the receiver.” 


The President of the American Ex- 
change National Bank, writes: 


“We fully agree with your article in relation 
to Clearing House clearings for non-members. 

“It has been our practice for years, and we did 
in case of the failure of the Staten Island Bank, 
refuse to take any checks on that day, after it 
had been announced to us over the telephone 
that the bank was in difficulties. Of course, 
the checks which we had taken previous to that, 
and that our customers had taken as innocent 
parties, we felt it right should be redeemed. 

“It certainly would be a satisfactory thing to 
have a definite understanding in relation to this 
matter by some action of the Clearing House. 
| am glad you have taken the matter up, and 
have written so clear and explicit an article.” 


The President of the Mercantile Na- 
tional Bank, writes. 


“It seems to me that your view of the sub- 
ject is entirely correct, and that, as you say, 
no Clearing House banks should receive on 
deposit checks on a bank which has failed, 
provided such failed bank has been in the 
habit of having its checks passed through the 
Clearing House.” 
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BANK OF PITTSBURGH N. A. 


The merging of the Iron City National and 
the Merchants & Manufacturers National, banks, 
of Pittsburgh, with the Bank of Pittsburgh, N. 
A, makes the latter institution, one of the 
strongest banks in Western Pennsylvania. It 


WILSON A. SHAW. President. 


has a capital of $2,400,000; surplus and 
profits of $2,422,997; deposits amounting to 
$11,240,472, and resources reaching a total 
of $16,563,368. The staff of the 
bank is a very happy blending of the officials of 
the three institutions, the president being W. A. 
Shaw, formerly president of the Merchants & 
Manufacturers; the vice-presidents, Joseph R. 
Paull, formerly president of the Iron City, and 
William Roseburg, of the Bank of Pittsburg; 
the cashier, W. F. Bickel, formerly cashier of the 
Bank of Pittsburgh. Mr. Shaw was connected 
with the Merchants & Manufacturers National 
Bank for 37 years, and was its cashier for 28 
years, being elected president in 1902 He is 
also vice-president of the Pittsburgh Bank for 
Savings. Mr. Paull, in whom the management 
of the enlarged institution is vested, beceme 
president of the Iron City National in the spring 


executive 


of 1903. Inthe nine months of his manage- 
ment the deposits of the bank were nearly 
doubled, a showing not equalled by any other 
institution in Pittsburgh. It was paying 12 
per cent.annual dividends andits stock sold at $150 
per share of the par value of $50. Its line of de- 
posits, on December 31, 1903, amounted to 
$4,005,811. 

The Bank of Pittsburgh, National Association, 
through the merger and the consequent infusion 
of new blood into its affairs, becomes one of the 
leading banks of the Middle West. In the mat- 
ter of invested capital it is the strongest bank 
in Pittsburgh, and only one other institution 
exceeds its combined capital and surplus. Its 
line of deposits is exceeded by only four other 
Pittsburgh national banks, and underits present 
enterprising management it will not be long in 


taking a still higher place. It is the oldest bank 


JOSEPH R. PAULL. Vice-President and Manager 

west of the Alleghany Mountains, having been 
organized in 1810, and has had acontinuous and 
honorable 
years 


existence for nearly one hundred 
It is indeed refreshing to see such an 


old, reliable institution brought to the front. 





LEGAL DECISIONS, 


BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the caretul 
attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


ACCOMMODATION INDORSEMENT A GUARANTY OF GENUINENESS 
UNDER NEGOTIABLE INSTRUMENTS LAW. 


Packard et al. v. Windholz, New York Supreme Court, Appellate Division, Fourth 
Department, November 17, 1903. 


Sprinc, J. Adolph Truman made his 
promissory note for $50, dated July 31, 
1902, to the order of C. D. Eaton, and 
due in three months from its date. The 
maker forged the indorsement of Eaton, 
who was his father-in-law, to the note, 
and then procured the defendant to indorse 
the same. The note, with these two in- 
dorsements appearing upon it, was pre- 
sented to the plaintiffs, who were note 
brokers, to be by them negotiated for the 
benefit of Truman. The plaintiffs ob- 
tained one Packelnisky to indorse it, and, 
after indorsing it themselves, sold it to 
the New York State Banking Company 
for $55, and turned over the avails to the 
maker. The defendant and those subse- 
quent to him believed the indorsement of 
Eaton was genuine,and the plaintiffs learn- 
ed he was responsible. The banking com- 
pany soon after suspended business, and be- 
fore the maturity of the note it wastaken up 
bythe plaintiffs. ‘The maker also presented 
to the plaintiffs anote of $120 bearing the 
apparent indorsement of Eaton and the 
genuine signature of the defendant on its 
back, and this was putin circulation for 
the benefit of Truman, and purchased by 
the plaintiffs before maturity, the same 
as the note above described. The latter 
note, when indorsed by the defendant, 


was $20, and was fraudulently raised to 
$120 before it was presented to the plain- 
tiffs. The notes were duly protested for 
non-payment, and due notice thereof 
given to the defendant. The plaintiffs 
have been allowed to recover on the first 
note, and $20 on the second one. 

The defendant, by his contract of in- 
dorsement, guarantied the genuineness of 
the signature of Eaton, the prior indorser 
on each note, and that the note was a 
‘* valid and subsisting” obligation. Nego. 
tiable Instruments Law, § 116 (Chapter 
612, p. 734, Laws 1897); Lennon v. Grauer, 
159 N. Y. 432; Erwin v. Downs, ts N. 
Y. 575. The defendant expected that 
the note was to be negotiated for the 
benefit of the maker. He indorsed at his 
request, and the note was put in circula- 
tion not only within the legal contempla.- 
tion of the contract of indorsement en- 
tered into by the defendant, but as he in 
fact intended. To be sure, the plaintiffs 
knew the note was to be used for the 
benefit of the maker, and that the defend- 
ant indorsed for his accommodation. 
These circumstances do not relieve the 
indorser from the effect of his contract. 
Negotiable Instruments Law, § 50 (Laws 
1897, p. 727, C. 612). One cannot enter 
into this contract, knowing that he is in- 
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dorsing solely for the benefit of another, 
and then shield himself from the enforce- 
ment of the agreement because the pur- 
chaser is apprised that the indorsement 
is without actual consideration. Such a 
construction of the contract of indorse- 
ment would impair materially the trans- 
fer of commercial paper, and nullify the 
effect of the contract. The plaintiffs 
negotiated the notes without any know- 


NOTICE OF 
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ledge or suspicion of any infirmity in them. 
They then purchased them before ma- 
turity from a bona fide holder, still with- 
out any information as toany vice inthem. 
They are holders in good faith. 
tiable Instruments Law, §$§ 95-98 (Laws 
1897, Pp. 732, 733, C. 612). The judg- 
ment should be affirmed, with costs. 

Judgment affirmed, with costs. All 
concur. 


Ne go- 


DISHONOR. 


Under Negotiable Instruments Law, proof of duly addressing and depositing in post- 
office establishes due notice, notwithstanding miscarriage of mails. 


State Bank v. Soloman, New York Supreme Court, Appellate Term, Nov. 18, 1903. 


Appeal from City Court of New York. 


Action by the State Bank against Sam 
Soloman. From a judgment in favor of 
the defendant and an order denying a 
new trial, plaintiff appeals. Reversed. 


FREEDMAN, P. J. This action was upon 
a promissory note, and the only issue liti- 
gated at the trial was whether or not 
notice of the dishonor of the note was 
given and received. Proof that such 
notice was duly addressed and deposited 
in the post office in a postpaid wrapper 
was adduced by the plaintiff. The court 
charged the jury that the only question 
for them to decide was whether the de- 
fendant received notice of the presenta- 
tion and protest of the note. ‘If he did,” 
said the court, ‘‘ your verdict will be in 
favor of the plaintiff; otherwise it will be 
in favor of the defendant. It is the duty 
of the plaintiff to establish by the weight 
and preponderance of evidence that a 
notice of presentation and protest of this 
note was served upon the defendant in 
this action.” The plaintiff's counsel there- 
upon asked the court to charge the jury 
“that it is not necessary for an indorser 


to receive a notice of protest. The mere 
deposit of a notice in a postpaid wrapper 
in the post office of New York City is 
sufficient.’’ To this request the court res- 
ponded: “It is not sufficient. It is prima 
facie evidence of the fact stated by the 
witnesses.” To this ruling the plaintiff's 
counsel duly excepted. The jury render- 
ed a verdict in favor of the defendant, 
and the plaintiff now appeals. 

This ruling of the court was in direct 
conflict with section 176 of the Negoti- 
able Instruments Law (Laws 1897, p. 741, 
c. 612), That section provides: * Where 
notice of dishonor is duly addressed and 
deposited in the post office, the sender is 
deemed to have given due notice, not- 
withstanding any miscarriage in the mails.” 
The testimony of the plaintiff’s witnesses 
as to the addressing, mailing, etc., of the 
notice was undisputed. If the jury be- 
lieved that testimony, whether the defend- 
ant received such notice is not material. 
The court should have so charged. To 
refuse so to charge constituted reversible 
error, for which a new trial must be graned. 

Judgment reversed, and new trial or- 
dered, with costs to the appellant to 
abide the event. All concur. 





LEGAL DECISIONS. 


CHECK TO TWO PAYEES, NOT PARTNERS. 


Indorsement by one payee of names of both insufficient to pass title of co-payee, 
unless authorized or subsequently ratified by him. 


Allen v. Corn Exchange Bank, New York Supreme court, Appellate Division, First 
Department, November 13, 1903. 


Two brothers, Charles F. and Aaron 
C. Allen, owned lands in California as 
tenants in common, not as partners, and 
during 1893 and 1894, these lands were 
sold and remittance checks, drawn by the 
Wells, Fargo & Co. Bank and made pay- 
able to Charles F. and A. C. Allen, were 
received by Charles F. Allen who indorsed 
them: ‘'Charles F. and A. C. Allen, for 
deposit, Charles F. Allen” and deposited 
them to his individual credit in the Corn 
Exchange Bank. 

Charles F. Allen died and Aaron C. 
Allen brought suit against the Corn Ex- 
change Bank to recover one-half the pro- 
ceeds of the checks, claiming he had a 
half interest therein and that Charles F. 
Allen, without his knowledge, consent or 
authority, had indorsed his name to the 
checks and deposited them in the Corn 
Exchange Bank, which bank had collect- 
ed their amounts. 

The trial judge charged the jury that 
the indorsements were insufficient to pass 
to the bank the interest which Aaron F. 
Allen had in the money represented by 
the checks, unless Charles F. Allen had 
authority from Aaron to make the in- 
dorsements, and he submitted the ques- 
tion of the existence of such authority to 
the jury as the sole question in the case; 
declining to charge, as asked by the bank, 
that if the jury should find from the evi- 
dence that Aaron, with full knowledge of 
the facts, ratified the acts of Charles F., 
then the bank was not liable. 

The jury returned a verdict against the 


bank, thus necessarily finding that Chas. F. 
Allen had been given no authority at any 
time by A. C. Allen to indorse the checks. 

The judgment is reversed by the Ap- 
pellate Court and a new trial ordered. 
The court holds that the law was cor- 
rectly stated by the trial court that where 
commercial paper is payable to two or 
more persons, who are not co-partners, 
it must be indorsed by all to give good 
title to a transferee;* but a majority of 
the court holds that the trial judge erred 
in limiting the question of fact submit- 
ted to the jury to the single subject of. 
authority to indorse the checks, saying 
that there was enough in the proofs to 
require, also, the submission to the jury 
of the question whether Aaron had not, 
by acquiescence ratified the unauthorized 
indorsements. For this reason the judg- 
ment is reversed. One of the judges 
concurs in the reversal upon the ground 
that upon the evidence Aaron C. Allen 
must be considered as having authorized 
his brother Charles F. Allen to make the 
indorsements, irrespective of the evi- 
dence of ratification. 


$< 


* Note. The transactions in this case arose 
before the adoption of the Negotiable Instru- 
ments Law. Section 71 of that law provides: 
‘* Where an instrument is payable to the order 
of two or more payees or indorsees who are 
not partners, all must indorse, unless fhe one 
indorsing has authority to indorse for the others.” 
The law makes no provision governing the ef- 
fect of a subsequent ratification by a co-payee 
of the unautherized indorsement of his name 
by the other payee but, according to this decis- 
ion, such subsequent ratification will be equally 
binding as prior authority. 
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FRAUDULENT DIVERSION OF NOTE. 


Where maker proves that his note was fraudulently diverted by person to whom 
given, burden of proof is on holder to show that he paid value before maturity, 
without knowledge or notice of fraudulent diversion—Sections 94 and 98 Nego- 
tiable Instruments Law recognize this rule. 


Mitchell, et al. v. Baldwin, et al., New York Supreme Court, Appellate Division, 
Third Department, November 11, 1903. 


Two negotiable notes, indorsed in blank 
by the makers, were delivered to one S, 
and transferred by him to plaintiffs. The 
makers proved at the trial that the notes 
were given to S on an agreement that 
they would not be transferred and that S 
had been guilty of a fraudulent diversion. 
Plaintiffs sought to recover by mere pro. 
duction of the notes and proving t e sig- 
natures. 

Held: Where the makers prove a fraudu- 
lent diversion of negotiable notes by the 
person to whom given, the burden of 
proving that he is a holder in due course 
under the Negotiable Instruments Law 
(sections 94, 98) is cast upon the holder 
seeking a recovery. 

But held, declarations and admissions 
of a former owner of negotiable paper, 
tending to prove he had fraudulently di- 
verted it, are not admissible as evidence 
against his transferee to affect the latter's 
title or rights. 


Appeal from Trial Term, Chenango 
County. 


Action by Benjamin B. Mitchell and 
others against Erwin J. Baldwin and an- 
other. From a judgment for defendants, 
dismissing the complaint, entered on de- 
cision of the court, plaintiffs appeal. Re- 
versed. 


HoucutTon, J. The action is on two 
promissory notes admitted to have been 
made by the defendants, payable to their 
own order, and indorsed in blank by them. 
The plaintiffs produced the notes upon 
the trial, and, upon the signatures being 


admitted, introduced them in evidence, 
and rested their case. 

By their answer, the defendants, in ef- 
fect, alleged that the notes were given to 
one Smith as a mere memoranda of 
amounts paid out in certain litigation in 
which he and defendants were interested, 
that they were not given as evidence of 
an indebtedness, and that Smith fraudu- 
lently diverted them and procured them 
to be discounted. The evidence on the 
part of the defendants established that 
Smith and themselves were engaged in 
a series of litigations, seeking to set aside 
an assignment of one Hall, and that there 
was an arrangement between them that 
the disbursements in that litigation, which 
was known between them as the “ Hall 
Matter,” should be borne equally by 
Smith and the defendants in case of fail 
ure, and in case of success the disburse- 
ments should be first paid out of the re- 
covery, and the balance equally divided. 
Smith, in the first instance, paid all the 
disbursements, anc finally requested the 
defendants, for the purpose of obviating 
onerous bookkeeping, to give their notes 
as memoranda of the various amounts ad- 
vanced by him. Such notes were given 
from time to time, payablein three months, 
and renewed, with interest, as weil as such 
intermediate sums as had been paid dur- 
ing the period which the notes had run, 
added thereto. This renewal of notes 
continued for a series of years, while the 
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Hail matter was in the varivus courts, 
and finally culminated, as is claimed by 
the defendants, in the giving, as renewals, 
of the two notes in suit. 

lhe appellants insist that, conceding 
these facts, they were not sufficient to 
overcome the presumption of law that the 
plaintiffs were bona fide holders before 
maturity, and that the burden was not 
cast upon them to prove what they paid 
for the notes, or the circumstances under 
which they came to their hands. This 
was the course pursued upon the trial, 
the plaintiffs standing upon the presump- 
tion which it was assumed the law raised 
in their favor as conceded holders of ne- 
gotiable paper. 

We think the plaintiffs misapprehended 
the rule of law applicable tothe facts es- 
tablished. If the notes were given as 
mere memoranda of the amounts which 
Smith had advanced in the Hall litigation, 
and were to be used only for that purpose, 
and were not to be discounted, as it was 
proved Smith agreed, then the discounting 
of them by Smith was a fraudulent diver- 
‘sion, and the burden of proof was shifted 
to the plaintiffs to show that they were 
bona fide purchasers for value. 

rhere is a class of commercial paper, 
void between the parties, in which the 
burden is on the defendant to establish 
knowledge and lack of good faith on the 
part of the holder. The presumption that 
the indorsee of a negotiable note is a 
bona fide holder for value is not repelled 
merely by proof that the paper, as _ be- 
tween the immediate parties, was with- 
out consideration. Harger v. Worrall, 69 
N. Y. 370. Nor does proof that the pro- 
ceeds of a note intended to be discounted 
have been diverted from the agreed chan- 
nel change the rule. Mechanics’ & lrad- 
ers’ National Bank v. Crow, 60 N. Y. 85, 
87. But when the maker has shown that 
the note was obtained from him under 
duress, or that he was defrauded of it, 
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or that it was without consideration and 
fraudulently put in circulation, the holder 
will then be required to show under what 
circumstances and for what value he ac- 
quired the instrument. First National 
Bank v. Green, 43 N. Y. 298; Ocean 
National Bank v. Carll, 55 N. Y. 441; 
Vosburgh v. Diefendorf, 119 N. Y. 357, 
366, C. N. Bank v. Same, 123 N. Y. 191, 
205; Joy v. Same, 130 N. Y. 6; Comstock 
v. Hier, 73 N. Y. 269, 273; Nickerson v. 
Ruger, 76 N. Y. 279, 282, McCammon 
v. Shartz, 49 App. Div. 460. 

The case of Harger v. Worrall, supra, 
well illustrates the rule, There the bill 
was claimed to have been accepted as an 
accommodation paper, and discounted for 
a purpose different from that agreed upon 
between the parties. Thedefendantsshow- 
ed these facts, and insisted that the burden 
of proof was then shifted to the plaintiff 
to show what he paid. Rapallo, J., says: 


‘*Such would undoubtedly be the case, 
had the acceptance been obtained by 
fraud or duress, orhad it been fraudulently 
diverted from the purpose for which it was 
given. Butia the absence of proof of 
fraud or misappropriation, the presump- 
tion is that the indorsee of a bank bill or 
note is a bona fide holder for value; and 
this presumption is not repelled merely 
by proof that the bill or note, as between 
the immediate parties, was without con- 
sideration.” 


in O. N. Bank vy. Carll, supra, the only 
point presented to the court was whether 
the plaintiff failed to prove that it was a 
bona fide holder of the note upon which 
the action was brought, and the court 
held that possession of the note was suffi- 
cient prima facie to establish this, but, 
upon its being proved that the note was 
given without consideration and fraudu- 
lently put in circulation, it was incumbent 
upon the plaintiff to prove its bona fide 
character. 

In Nickerson v. Ruger, supra, the de- 
fendant offered to show that the note in 
suit had been given to renew a former 
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accommodation note, but had been fraudu- 
lently diverted. The exclusion of the 
evidence was held error, and in comment- 
ing upon it the court said: 

“ But if the facts offered in evidence by 
the defendants had been proved, the lat- 
ter would have established not merely that 
the note was without consideration and 
made for the accommodation of Taylor, 
but that it was fraudulently put in circu- 
lation and diverted from the use intended. 
It would then have been necessary for 
the plaintiffs to prove, if they could, that 
they were bona fide holders of the note 
for vaiue, or fail in the action.” 

In Vosburgh v. Diefendorf, supra, the 
notes in controversy were claimed to have 
been given as memoranda showing the 
defendant’s interest in a partnership, on 
the agreement that they were not to be 
used or transferred; and upon that state 
of facts the court held that the burden 
was upon the plaintiff to show not only 
that he paid value before maturity, but 
that he had no knowledge or notice of the 
fraudulent diversion. 


The negotiable instruments law (Laws 
1897, p. 719, C. 612), which is but a codi- 
fication of the law of negotiable instru- 
ments, does not change, but recognizes, 


this rule. Section 98, p. 733, of that law, 
provides that every holder is deemed 
prima facie to bea holder in due course 
and for value, but, when it is shown that 
the title of any person who has negotia- 
ted the instrument was defective, the bur- 
den is on the holder to prove that he, or 
some person under whom he claims, ac- 
quired the title as a holder in due course. 
And section 94, p. 732, defines a defec- 
tive title, amongst others, as one where 
a note has been negotiated in breach of 
faith, or under such circumstances as 
amount to a fraud. 

The learned trial court was, therefore, 
right, on the proofs before him, in hold- 
ing that the plaintiffs had failed to show 
that they were bona fide holders of the 
notes. But notwithstanding this, we think 
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the judgment must be reversed because 
of error in the admission of evidence by 
the witness Lowman. The witness Doug- 
lass had testified as to communications 
which he had made to the defendants by 
direction of Smith, and communications 
from the defendants to Smith, with res- 
pect to the notes and their renewals, and 
that they were mere memoranda of 
amounts paid out in the Hall litigation. 
The defendants went further, and, against 
the objection of plaintiffs, proved by the 
witness Lowman admissions made by 
Smith that the notes had been given for 
this purpose, and that the defendants 
were not expected to pay them, and that 
he only wanted them renewed so as to 
keep track of the amounts expended. This 
evidence was clearly incompetent. De- 
clarations of a former owner of negoti- 
able paper or chose in action are not 
admissible against the holder or assignee 
to affect his title or rights Merkle v. 
Beidleman, 165 N. Y. 21; Dodge v. Freed- 
man’s Savings & Trust Co., 93 U.S. 379; 
German-American Bank v. Slade, 15 Misc. 
Rep. 287. While under some circum- 
stances this error might seem to be harm- 
less, yet in the present case there was a 
very delicate question of fact for the 
court to decide, and we cannot say that 
this evidence did no harm. Upon the 
defendants’ own showing, there might be 
very grave doubt that the notes were 
given under the circumstances claimed. 
They were renewed in negotiable form 
every three months for a series of years, 
with interest. If they were given as a 
mere memoranda, these renewals would 
seem useless, and bear very strongly 
against their contention; and the declara- 
tions of Smith, erroneously received in 
evidence, may possibly have turned the 
scale in defendants’ favor. 

The judgment should be reversed, and 
a new trial granted, with costs to the ap- 
pellants to abide the event. All concur. 





LEGAL DECISIONS, 


DISCHARGE OF NOTE. 


Where the holder of a demand note receives payment of a portion of the face of the 
note from the maker, and surrenders the note to the maker, who promises to 
pay the balance, the note is discharged and the maker freed from liability there- 
on, under the provisions of the Negotiable Instruments Law. The holder's right 
of action upon the maker’s promise to pay the balance due, not determined. 


Schwartzman v. Post, New York Supreme Court, Appellate Term, November 12, 1903. 


Schwartzman sued Post fora balance of 
$1,750 claimed to bedueon ademand note 
for $5,000, dated May 1, 1899, payableto 
the order of the maker, indorsed in blank 
by him, and transferred by Post’s father 
to Schwartzman in payment of the latter’s 
share in a partnership between the father 
and Schwartzman, which had been dis- 
solved. Post paid $3,250 on the note and 
insisted on its surrender, but promised to 
pay the balance of his indebtedness. 

At the close of the case, counsel for 
Post moved to dismiss the complaint upon 
the ground that ‘‘ the plaintiff has failed 
to establish a cause of action, and that 
upon the ground that by his own admis- 
sion of the delivery and surrender of the 
note by him to the defendant he extin- 
guished any liability on the note.” ‘*My 
contention is that the delivery of the note 
by the plaintiff tothe defendant constitu- 
ted a discharge and cancellation of the 
note.” There was judgment for the plain- 
tiff for the balance, which is reversed. 

Held: (Freedman, P. J.): Iam of the 
opinion that the defendant is right in this 
contention. The cause of action is based 
wholly upon the note. Subdivision 5 of 
section 200 of the Negotiable Instruments 
Law (Laws 1897, p. 744, c. 612) provides 
that a negotiable instrument is discharged 
“when the principal debtor becomes the 
holder of the instrument at or after matu- 
rity in his own right.” The instrument 
in question was a negotiable note. The 
term “holder ” is defined in section 2, p. 


720, as follows: ‘* Holder means the payee 
or indorsee of a bill or note who is in 
the possession of it, or the bearer thereof ;” 
and section 3 contains the following defi- 
nition: ‘* Person primarily liable on in- 
strument. The person primarily liable 
on an instrument is the person who, by 
the terms of the instrument, is absolutely 
required to pay the same.” The words 
of subdivision 5 of section 200, “in his 
own right,” merely exclude such a case 
as that of a maker acquiring the instru- 
ment in purely a representative capacity. 
The case at bar comes exactly within these 
provisions. Post was the maker of the 
note, and primarily liable thereon, It was 
surrendered to him, and he became the 
“ holder” thereof without fraud or mis- 
take, in “his own right.” Prior to the 
adoption of the negotiable instruments act 
it has been held that, if a note be sur- 
rendered by the payee to the maker, the 
whole claim is discharged. Jaffray v. 
Davis, 124 N. Y. 164-170; Ellsworth v. 
Fogg, 35 Vt. 355; Kent v. Reynolds, 8 
Hun, 558; Beach v. Endress, 51 Barb. 
570, affirmed in Larkin v. Hardenbrook, 
go N. Y. 333. Whether the plaintitf can 
maintain an action upon the original in- 
debtedness, or upon defendant's promise 
to pay the balance due, the consideration 
therefor being the plaintiff's surrender of 
the note, need not now be determined. 

Judgment reversed, and new trial or- 
dered, with costs tothe appellants to abide 
the event. All concur. 
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GUARANTY OF COLLATERAL NOTE. 


[ron City Nat'l Bank v. Rafferty et al, Supreme Court of Pennsylvania, Nov. 9, 1903. 


Defendants indorsed the following guar- 
anty on a collateral note given to the 
bank by the Burrell Water Company, a 
corporation of which defendants were 
officers: 

“ For value received we hereby guar- 

antee the prompt payment of the 

witnin note. 
(Signature of defendants) 

The note was in the ordinary form and 
gave the holder, on default, the right to 
sell the collateral at public or private sale, 
without demand, advertisement or notice. 
Deposited with the note were 11 bonds 
of the Burrell Water Company, par value, 
$1,000 each. 

After default, the bank sold the bonds 
deposited as collateral to the Mellon Na. 


NATIONAL BANK CANNOT BE 


Merchants National Bank v. Wehrmann, et 


1. A national bank, established under 
the act of Congress providing for such 
banks, cannot be a member of a part- 
nership, and cannot become liable as a 
partner. 

2. A customer of a national bank, be- 
ing largely indebted to the bank, being 
in failing circumstances, and being the 
owner of nine shares in a partnership 
consisting of 40 shares, each evidenced by 
a certificate transferable on the books of 
the partnership, transferred his nine 


tional Bank for 50 cents on the dollar, 
without notice todefendants. The sale 
was made in good faith, and the highest ° 
price possible secured. 

Held: Defendants, having guaranteed 
the prompt payment of the note, became 
absolutely liable as sureties for its pay- 
ment, and it is immaterial whether the 
note could have been collected from the 
Burrell Water Company, or whether that 
company was solvent or insolvent when 
the note became due. There being no 
evidence of bad faith or failure on the 
part of plaintiff bank to get what it could 
out of the bonds, defendants are liable 
for the difference between their proceeds 
and the amount due on the note. 


MEMBER OF PARTNERSHIP 


al., Supreme Court of Ohio, Oct. 27, 1903. 


shares to the bank to secure payment of 
his indebtedness, the bank becoming the 
owner of such shares. Held, that such 
trarsfer did not, in legal effect, make 
said bank a partner, but a part owner in 
severalty of the property then owned by 
the partnership, and, as such, liable for 
nine fortieth parts of the debts and ex- 
penses incurred in purchasing, holding, 
handling, managing, improving and dis- 
posing of said property. 





LEGAL DECISIONS. 


BANK AND DEPOSITOR. 


by A to credit of B—Advice by bank to B of credit—Relation of banker and 
epositor created and bank’s payment, thereafter, to A, unauthorized. 


Heath v 
January 


A, instructed so to do by B, deposited 
money in bank to B's credit, receiving a 
signature card for B’s signature, and the 
bank telegraphed B that the money had 
been placed to his credit by A. There- 
after the bank, before receiving the signa- 
ture card from B, refused to honor his 
check sent for A and returned the 
money to him. 

Held: When the deposit was received, 
the relation of bank and depositor was 
created between the bank and B, and the 
bank’s payment thereafter to A, was un- 
authorized and at its peril. The bank’s 
dissatisfaction by reason of the delay in 
receiving the signature card and because 
it appeared the deposit was to be im- 
mediately withdrawn could not operate 
to change the contract or discharge it 
from liability. 


and 


Exceptions from Superior Court, Suffolk 
County; Edward P. Peirce, J udge. 


Action by one Heath against the New 
Bedford Safe Deposit & Trust Company. 
There was verdict for plaintiff, and de 
fendant excepts. Exceptions overruled. 

Contract to recover $1go alleged to 
have been deposited to plaintiff's credit 
in defendant's bank by one Macomber, 
New Bed- 
At the trial in the superior court, 
before Edward P. Peirce, Judge, it ap 
peared’ that, instructed by plaintiff, 
Macomber deposited the money to the 
credit of the plaintiff, and was given a 
signature card by the bank. After the de- 
posit was made, the defendant's cashier 
a telegram to the plaintiff to the 


plaintitt’s correspondent in 
ford. 


sent 


New Bedford Safe Deposit & Trust Co., Supreme Court of Massachusetts, 


6, 1904. 


effect that the deposit had been made 
tohis credit. Before Macomber had re- 
turned the signature card, the plaintiff 
drew a check on the deposit, which the 
bank refusedto pay. The bank then sent 
for Macomber, and returued the money 
to him. Subsequently Macomber paid 
the money to one Rice, an agent of the 
plaintiff, but whom the plaintiff claimed 
was a special agent, not authorized to 
receive the money, andthat it was never 
paid to the plaintiff. The verdict was 
for the plaintiff, and defendant excepted. 


BraLey, J. The contention of the de- 
ferdant that the money was received from 
Macomber on the condition that he was to 
obtain the plaintiff’s signature on the card 
furnished him, and return it to the com- 
pany, and because he failed to comply 
with this request the money was not ac- 
cepted, and it was returned to him, be- 
comes untenable, because at the time the 
money was handed to the cashier of the 
defendant he was informed that the de- 
posit was to be made for the benefit of 
the plaintiff, and he was requested to send 
a telegram to him that it had been made 
and placed to his credit. A telegram was 
sent accordingly, informivg the plaintiff 
that $190 had been placed tohis credit by 
Macomber. The defendant was not 
obliged to take the money or send the 
telegram, but, if it chose to do both, it 
must stand by thecontract thereby made. 
Under the completed transaction, the re- 
lation between the parties was that of 
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banker and depositor, and the defendant 
became the debtor to the plaintiff for the 
amount of the general deposit placed to 
his credit. And its liability could be dis- 
charged only by payment of the debt. 
Ordinarily this could have been done in 
either of two ways: The plaintiff might 
have gone in person and demanded and 
received over the counter the money, or 
he could have drawn his check on the de- 
fendant for a part or the whole of the 
sum; and if the company paid to him, or 
to aperson lawfully presenting a check 
signed by him, its indebtedness would be 
discharged. Carr v. National Security 
Bank, 107 Mass. 45, 9 Am. Rep. 6. But 
while Macomber, in making the deposit, 
obeyed the instructions given him by the 
plaintiff, the fact that he was his agent 
for that purpose would not of itself be 
sufficient to clothe him with authority to 
check it out. Ard the rule is clear that 
the acts of an agent not within the scope 
of his authority do not bind his prin- 
cipal. 

The defendant apparently became dis- 
satisfied by reason of the delay in not 
receiving the card containing the signa- 
ture of the plaintiff, as well as by the fact 
that the deposit was to be immediately 
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withdrawn. But its dissatisfaction could 
not operate to change the nature of the 
contract or discharge it from liability. 
And when it paid over the money to 
Macomber it did so at its peril, and took 
the chance that he was authorized to 
sign the check by which it was withdrawn 
in the name and behalf of the plaintiff, 
In justification of its action, and under 
an allegation of payment in the answer, 
it now relies on a subsequent ratification 
by the plaintiff of this act of Macomber, 
arising out of a settlement of the ac- 
counts between them, and in which the 
amount of the deposit was included, and 
credited to the plaintiff. But it was a 
question of fact whether Rice, who pur- 
ported to be an agent of the plaintiff for 
that purpose, was authorized by him to 
make such a settlement, and, if so, 
whether it included the amount of the 
deposit. And the case was submitted to 
the jury under instructions which fully 
stated the legal rights of the parties. 
By their verdict they have found that 
the defendant has shown no sufficient 
legal reason to justify it in refusing to 
pay the demand of the plaintiff. 
Exceptions overruled. 


WITHHOLDING CHATTEL MORTGAGE FROM RECORD. 


First National Bank cf Wayne v. Tolerton, Supreme Court of Nebraska, Oct, 21, 1903. 


Where a chattel mortgage is withheld 
from record by an agreement between 
the mortgagor and the mortgagee for the 
purpose of protecting the credit of the 
mortgagor, such mortgage is void as to 
all creditors of the mortgagor who have 
extended credit during the time the mort- 
gage was withheld from record under such 
agreement, to extent to which such cred- 
itors have been damaged by such action. 

The above rule applied against the 


bank, mortgagee, in favor of a creditor 
who sold a bill of goods to an insolvent 
mortgagor while the bank withheld his 
mortgage from record, to protect his 
credit. The bank’s cashier testified that 
he withheld the mortgage from record for 
this purpose, but without any agreement 
so to do. The mortgagor testified the 
withholding was done by agreement. The 
jury determined the fact as testified by 
the mortgagor. 
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LEGAL DECISIONS. 


FRAUDULENT PLEDGE OF OVERDUE NOTE. 


Note indorsed in blank and deed of trust—Fraudulent pledge to trust company by 
trustee—Pledge held to be after maturity of note because an extension agree 
ment was not signed, and invalid as against lawful owner. 


Merchants Loan & Trust Co. v. Welter, Supreme Court of Illinois, December 16, 1903. 


A note was indorsed in blank by the 
maker and secured by deed of trust to 
one S, trustee. The real owner of the 
note was one W, but nothing in the papers 
showed his ownership. At maturity of 
the note part was paid and an agreement 
drawn up extending the balance three 
years Which was signed by the maker but 
was not sigued by the owner, who was 
away at the time. The trustee indorsed 
on the note the part payment and that 
the balance was extended three years, 
but this indorsement was not signed. 
Thereafter the trustee pledged the note 
and deed of trust to a trust company as 
security for his own debt. In an action 
by W, the owner of the note, against the 
trust company for conversion, he is allow- 
ed recovery, it being held that as there 
had been no extension of the note, it was 
overdue when pledged; hence the trust 
company was not a bona fide holder for 
value before maturity. The rule is stated 
to be that where a note is fraudulently 
put in circulation, it devolves on the 
pledgee or holder to show that he took 
the paper in good faith, for value, before 
maturity, in the usual course of business. 


Appeal from Appellate Court, First 
District. 


Action by N. K. Welter against the 
Merchants Loan & Trust Co. Judgment 


for plaintiff. Affirmed by Appellate Court. 
Affirmed. 


Welter brought an action against the 
Merchants Loan & Trust Co. to recover 
damages for conversion of a promissory 
note of $2,000 with a credit thereon of 
$800, and a deed of trust securing the 
same, and certain interest notes, abstract 


of title, and insurance policy, and papers 
relating to the principal note and deed of 
trust 

The note was dated March 7, i892, 
made by Gottlieb Bender, payable to his 
own order five years after date and by 
him indorsed. Jt was secured by deed 
of trust on real estate executed by Ben- 
der and wife to Theodore H. Schintz, 
trustee. 

Schintz was attorney for Mary Ann 
Welter, owner of the note, for whom he 
held the note and accompanying papers 
and collected the interest; and after Mrs 
Welter’s death N. K. Welter, her son, 
became owner. 

Shortly before maturity of the note 
Welter agreed with Bender that $800 
should be paid on the note and the time 
of payment of the balance extended three 
years, but that new papers should be 
drawn. 

On March 6, 1897 Welter and Bender 
went to Schintz’s office where the trans- 
action was to be completed, but Bender's 
wife was not present to execute the new 
deed of trust and it was put off uatil the 
next day. On March 7 Bender and wife 
went to Schintz’s office and an agreement 
was drawn up extending the old note and 
deed of trust for three years. Bender 
and wife signed it, but Welter, having 
gone to Indiana, was not present and did 
not sign the agreement. At the same 
time, Schintz indorsed a payment of $800 
on the note with the statement: “ The 
balance $1,200 extended for three years 
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as per agreement attached hereto,” which 
statement was left unsigned. 

Welter did not consent to the extension 

“of the old note and deed of trust, but his 
understanding and instructions were that 
new papers were to be drawn for $1,200, 
to be paid after three years, secured by 
deed of trust on real estate as before. On 
March 10 Welter applied to Schintz for 
the new papers which he supposed were 
executed but was informed the papers 
were in a vault and that Schintz did not 
have time to get them. Welter then 
stated he ought to have something to 
show for them and Schintz gave Welter 
the following receipt: ‘‘ Received of N. 
K. Welter, note of Gottlieb Bender for 
balance $1,200 (Signed by Schintz).”’ 

Welter never succeeded in getting his 
papers from Schintz, although he asked 
for them several times, but was put off 
with excuses. 

Schintz was indebted to the Merchants 
Loan & Trust Co. upwards of $25,000 
and in June 1897 pledged Welter’s papers, 
together with other collaterals, to the 
company in lieu of other notes which he 
withdrew, to secure his debt to the com- 
pany. The company’s cashier testified 
that he received with the note the exten- 
sion agreement and deed of trust and ac- 
companying papers, without any know- 
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ledge that Welter had any interest in 
them, or that Schintz was not the owner, 
Judgment was given for Welter against 
the company for $1,469.50. On appeal 
this judgment was affirmed, it being 
Held (per Wilkin J.}: The papers them- 
selves contained nothing showing who 
owned them, the deed of trust showing 
only that Theodore Schintz was the trus- 
tee; but without any extension of them, 
they were overdue when Schintz pledged 
them to the company. The legal title 
was not and did not appear to be, in 
Schintz; hence the case of Gymnasium 
Co. v. Rockford National Bank 179 Ill. 
559 is not an authority favoring the com. 
pany, but the case of Hide & Leather 
Bank v. Alexander 184 Ill. 416, is prac- 
tically on all fours with this case and is 
decisive of it. There, as here, the note 
was fraudulently put in circulation and 
we held that it devolved on the pledgee 
or holder to show that it took the paper 
in good faith, for value, before maturity, 
in the usual course of business. ‘The ex- 
tension agreement not having been signed 
by Welter, but having been made only 
by the Benders and without his con- 
sent, the time of payment of the note 
was not extended but, as aforesaid, it was 
past due when the company took it. 
Judgment affirmed. 


NOTE OF CORPORATION. 


English etc. Ins. Co. v. Globe Loan & Trust Co., et al, Supreme Court of Nebraska, 
Dec. 2, 1903. 


A note was thus signed: 
‘*Globe Loan & Trust Co. 
‘*H. O. Devries, Presdt. 
““W. B. Taylor, Secy.” 


Held, that such note, on its face, shows 
no personal liability on the part of Dev- 
ries or Taylor. 





LEGAL DECISIONS, 


BANK AS TRANSMITTER OF FUNDS. 


Cashier instructed by depositor to transmit portion of deposit to a trust company— 
Receipt for deposit executed by depositor—Money not transmitted but embez 


zled by cashier 
liable. 


Cashier not depositor’s agent, but acted for bank, hence bank 


Goshorn v. People’s National Bank of Washington, Appellate Court of Indiana, Dec. 


9; 


A depositor instructed the bank’s cash- 
ier to transmit $5,000 of his deposit to 
a trust company in another city. The 
depositor executed a receipt for the $5,000, 
which was charged to his account. The 
cashier misappropriated the $5,000 and 
never transmitted it. Thetrial court held 
the bank was not liable as thecashier was 
the depositor’s agent in transmitting the 
money, but the decision is reversed, it be- 
ing 

Held: Even if it be conceded the cash- 
ier was the depositor’s agent to transmit, 
the bank never made payment of the de- 
posit to him, as what was done did not 
constitute payment. But transmission of 
funds is oneof the functions of banks and 
within the power of the national bank in 
question. The bank never having trans- 
mitted the money remains liable as debt- 
or to the depositor therefor, and cannot 
cancel the obligation because of the fraud 
of its officer acting within the scope of his 
apparent duty and according to the gen- 
eral course of business. 


Appeal from Circuit Court, Daviess 
County; H. Q. Houghton, Judge. 


Action by Noah J. Goshorn against the 
People’s National Bank of Washington. 
Judgment for defendant, and plaintiff 
appeals. Reversed. 


Goshorn was a ‘depositor and had an 
account with the People’s bank, the bal- 
ance therein being in his favor on June 
23, 1900, to the amount of $8,000. He 
was also one of its stockholders. On the 
day named he went to the bank for the 
purpose of securing a draft of $5,000, 


1903. 


and depositing that amount with the St. 
Louis Trust Company. He told the cash- 
ier that the balance was larger than he 
desired to carry without receiving interest, 
and that he was going to deposit with the 
St. Louis company in order to obtain in- 
terest. The cashier suggested that he 
make the deposit with a Louisville trust 
company named, saying that “ they are 
friends of ours.” Goshorn concluded to 
do so, and executed acheck, in the form 
of a receipt, as follows: 


“ WASHINGTON, IND., June 23, 1900. 
Received of the People’s National Bank 
Five thousand dollars cash on account of | 


money due me as a depositor. 


| $ 


Dep. Columbia Trust and Finance Co., | 


Lou., Ky. 


N. J. Goshorn.”’ 





The instrument was made by the use 
of a blank form, the italicized words be- 
ing written by the cashier, after which 
Goshorn affixed his signature and deliv- 
ered the receipt te the cashier, with in- 
structions to deposit the amount named 
with the trust company designated. A 
week or so later the cashier told Goshorn 
that “the certificate of deposit was among 
some other papers that I had.” No re- 
mittance or deposit was made. August 
31st following, the cashier destroyed cer- 
tain checks which he had theretofore made 
upon the bank, and which after payment 
he was carrying as cash, and supplied the 


. 


} 





116 THE BANKING 


deficiency so created by Goshorn’s $5,000. 
Goshorn’s passbook was balanced there- 
after, and a charge entered therein as 
follows, “Dep.Col. F. & T. R. Co. $5,000.” 

More than a year later he discovered 
the fraud, and attempted to induce the 
cashier to make him whole, but was un. 
able to do so. He then brought this 
action. lhe trial court found against him, 
upon the theory that, in undertaking to 
transmit the funds, the cashier ceased to 
be the agent of the bank and became the 
agent of the depositor, his fault being one, 
therefore, for which he alone was respon- 
sible, the bank being thereby exonerated, 
as having made payment to the depositor 
through hisagent selected forthat purpose. 


Rosy J. Itis argued that there is some 
evidence to support the decision, and ref- 
erence is made to expressions by Goshorn, 
when he learned of the fraud practiced 
upon him, relative to the liability of the 
cashier to him therefor. The facts upon 
which the rights of the parties depend 
are established without substantial dis- 
pute, and are not affected by such state- 
ments. In the absence of other direc- 
tions, it was the duty of the bank to pay 
to Goshorn or his agent the amount nam- 
ed in money. It appears that the bank 
did not pay any money to Goshorn, orto 
any one for him. The cashier merely 
used the receipt to cover up his own pre- 
vious embezzlement. The assets of the 
bank were not decreased, and the jug- 
gling of accounts did not constitute pay- 
ment. If the bank were directed to pay 
to an agent of a depositor entirely dis- 
connected from it, such direction would 
not authorize it to pay in evidences of 
indebtedness held by it against the agent, 
to which the depositor was a stranger. 
The bank has in this case parted with 
nothing, except certain evidence against 
the person whom it insists was at the time 
acting as agent for the depositor. More 
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than this, it had through its cashier ful] 
knowledge of a fraud that was about to 
be perpetrated upon the depositor, the 
consummation of which was dependent 
upon its active assistance. So that ifthe 
premise that the casiier, for the purpose 
of making the remittance, was acting as 
agent for the depositor, were granted,the 
conclusion that the bank had made pay- 
ment to him would not follow. 

The premise cannot, however, be con- 
ceded. An important and essential func- 
tion of commercial banks is found in the 
transmission of funds. Such transmis- 
sion is usually accomplished by the issu- 
ance of drafts. It may, and frequently 
does, cal! for transportation in specie. 
Whether the one or the other method is 
pursued, the result is the same. For a 
consideration the customer is enabled to 
utilize his means at another place. This 
was within the power possessed by the 
People’s National Bank. 

The transaction in question called for 
the transmission of Goshorn’s $5,000 to 
the Louisville Trust Company. The re- 
ceipt was prima facie evidence of pay- 
ment. When the bank had complied with 
the directions given to it, such payment 
would cease to be controvertible. This 
it never made any attempt to do. It 
neither issued a draft, nor delivered specie 
to a carrier. Had it done so, and _ parted 
with value, the question of liability for 
the default of some intervening agency 
would be wholly different from that here 
presented. 

If it were granted that as between the 
bank and its officer the latter had no au- 
thority to undertake to transmit funds to 
the trust company, the concession would 
not be sufficient to sustain the judgment. 
The bank selected its own cashier, and 
held him out to the world as deserving 
of confidence. Those who deal with per- 
sons occupying such responsible positions 
have a right to reiy upon their integrity, 
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and do so constantly. Depositors do not 
deal at arm’s length with the cashier. In 
language used by Justice Paxson of the 
Supreme Court of Pennsylvania, ‘‘It 
would be monstrous to allow them to take 
advantage of the ignorant and unwary by 
reason of their position and the confidence 
it inspires.” Ziegler v. Bank, 93 Pa. 393, 
397; > eckel v. Bank, 93 Pa. 376. The 
bank received the money of Goshorn as 
adeposit. A large part of such deposit 


reached it through the delivery by him to 
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it of government bonds, their sale to 
parties in Chicago, their transmission to a 
Chicago bank, andthereturn by that bank 
of the purchase price to the People’s Bank. 
It was Goshorn’s debtor, and cannot be 
permitted to cancel the obligation through 
the fraud of its officer acting within the 
scope of his apparent duty and according 
to the general course of business. 
Judgment reversed, and cause remand- 
ed, with instructions to sustain motion 
foranewtrial,and for further proceedings. 


INDORSEMENT OF NOTE BEFORE DELIVERY TO PAYEE. 


Character of indorser’s liability in Nebraska, and what constitute material alterations 
which will release indorser from his obligation. 


Harnett v. Holdrege, Supreme Court of Nebraska, November 18, 1903. 


1. Writing the words, “ For value re- 
ceived we hereby guarantee the payment 
of the within note, and waive presentment 
for payment, demand and notice of pro- 
test,’ over an indorsement in blank on 
the back of a promissory note, is a mater- 
ial alteration of the liability of the in- 
dorser, and, if done without his know- 
ledge or consent, releases him from his 
obligation as such. 

2. Writing the words, ‘* This note to be 
exchanged for consolidated mortgage 
bonds of Nebraska and Northwestern Ir- 
rigation Company when issued at go,” 
across the face of a promissory note after 
it has been indorsed in blank, without the 
knowledge or consent of the indorsers, is 
a material change of the note, and releases 


such indorsers from any liability thereon. 
3. A blank indorser of a promissory 
note payable to the order of the maker 
thereof, which is indorsed by such maker, 
and afterwards delivered to a third per- 
son as payee, in absence of any special 
agreement to the contrary, becomes lia- 
able thereon as second indorser, and will 
not be held to be a joint maker of the note. 
4. Such a note creates no obligation 
or liability against any one vntil it is put 
in circulation by delivery toa third per- 
son as payee, and, although the payee in- 
dorses the note first, one who writes his 
name in blank on the back thereof before 
delivery assumes the liability of an ac- 
commodation indorser only. 
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BANK AS BONA FIDE HOLDER OF NOTE DISCOUNTED BY TEiLER. 


A bank, whose teller discounted anote for the payee corporation, held entitled to 
full payment by the makers, free from their defense against the payee; and 
certain contentions that tke president of the payee had no authority to transfer 
the note, that the bank’s teller had no authority to discount it, that the bank 
had notice of defenses because its officers were officers of the payee, and that 
the bank received the note for a pre-existing debt, are held insufficient to affect 


the bank’s right to full recovery. 


Iowa National Bank of Ottumwa v. Sherman & Bratager, Supreme Court of South 
Dakota, November 11, 1903. 


The Iowa National Bank sued Sherman 
and Bratager as makers of a promissory 
note executed by them to the Janney 
Manufacturing Company and transferred 
by that company to the bank. The mak- 
ersset up a breach of warranty on the 
part of the payee, in defense. The bank 
is held entitled to recover from the mak- 
ers as abona fide purchaser before ma- 
turity, notwithstanding certain conten- 
tions made by the makers, claimed to af- 
fect its rights as such. 

The first contention was that the presi- 
dent of the payee had no authority, by 
virtue of his office, to transfer the note to 
the bank unless specially authorized by 
the board of directors; hence no trans- 
fer of title was effected. But it appeared 
that the payee was engaged in the manu- 
facture of agricultural machinery and that 
much of its business was transacted by 
way of notes taken for machinery de- 
livered and that it was in the habit of 
transferring such notes to the bank by 
the indorsement of its president. Inthe 
absence of any evidence to the contrary, 
the president, the court holds, may rea- 
sonably be presumed to be authorized to 
discount and transfer the notes of the 
company. 

The makers further contended that the 
bank’s teller, by virtue of his position, 


was not authorized to discount the note, 
hence his taking same and placing the pro- 
ceeds tothe credit of the payee corporation 
was not such an acceptance of the note 
as would prevent the makers from prov- 
ing their defense thereto. It appeared 
from the evidence, however, that the tel- 
ler was accustomed to accept and place 
to the credit of parties, negotiable notes 
of such parties as the bank did business 
with and were regarded as good, and that 
the bank did a very large business with 
the payee corporation in the way of dis- 
counting its notes, which transactions 
were often made by the teller, in the 
cashier’s absence, and were recognized 
and approved by the officers of the bank. 
The transaction on the part of the teller 
is, therefore, held such as he was author- 
ized to make under the custom and busi- 
ness of the bank. 

The makers further contended that the 
bank, through its officers, was charged 
with notice of the makers’ defense to 
the note. The president and cashier of 


the bank were, respectively treasurer and 
secretary of the payee corporation. hey 
had no actual knowledge that there was 
any defense to the note and the court 
rules that the bank had no constructive 
notice by virtue of such connection. 

The last contention by the makers was 








that the bank was not in the position of 
an indorsee of negotiable paper before 
maturity, because it advanced no money 
to the payee corporation at the time the 
note was transferred, but merely gave 
credit for its amount, which did not place 
it in a position to defeat the makers’ right 
to make their defense to the note. But 
it appeared in the case that the payee re- 
ceived credit by the bank on its indebt- 
edness to the value of the note and the 
court holds the bank must be consider- 
ed as an indorsee for value, without 
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notice and entitled to recover the amount 
due on the note without regard to any 
defense in favor of the makers as against 
the payee. 

The court holds the rule to be well set- 
tled that the transfer of anegotiable promis- 
sory note before maturity in payment 
of a pre-existing debt is, of itself, suffi- 
ciently valuable consideration to consti- 
tute the transferee a bona fide holder 
and protect such transferee against in- 
firmities in the paper of which he had no 
notice. 


FRAUDULENT DIVERSION OF NOTE. 


Where a $1250 note was indorsed to enable the makerto raise money and the maker, 
instead of so doing, transferred it to another to whom he owed $250 to raise that 
amount on it, and such other wrongfully sold the note before maturity for $800, 
it is held the purchaser of the note took it bona fide, for value, without notice, 
and is entitled to enforce it for its full face amount. 


Wright Investment Co. v. Davis, et al., Supreme Court of Missouri, Nov. 25, 1993. 


A negotiable note for $1250 was execu- 
ted by one Hall, indorsed by Baker and 
Davis, and by them delivered to Hall to 
be by him discounted for his own benefit, 
with the expectation that the proceeds 
would be by him used ina real estate ven- 
ture he then had in contemplation. Hall 
did not have the note discounted, but 
being indebted to one Dines $250, deliv- 
ered the note to Dines to enable him to 
raise that amount of money on it. Dines, 
before maturity, sold and indorsed the 
note to one Tristler, a broker, doing busi- 
ness as the Wright Investment Co. for 
S800 

In an action by the Wright Investment 
Co. on the note, the defense was that its 


A CASHIER’S RESPONSIBILITY 


execution was without consideration, for 
accommodation, and that the plaintiff 
had notice of this. A judgment for the 
plaintiff for $1250 and interest is affirmed. 
It was shown that Tristler had previously 
discounted paper for both Hall and 
Dines, which proved all right, and had 
no knowledge of anything in regard to 
the note, except such facts as appeared 
upon the note itself. ‘he court holds 
that the mere fact that the note was for 
$t250 and that Tristler had reason to be- 
lieve that Davis, one of the indorsers, 
was solvent, and that Dines was willing 
totake, and did take, $800, did not charge 
Tristler with knowledge or affect his 
character as a bona fide holder. 


FOR ALLOWING OVERDRAFTS. 


First National Bank of Pineville v. Reese, Court of Appeals of Kentucky, Oct. 27, 1903. 


This case involves the question of the 
responsibility of a cashier to his bank 


where he allows a customer to overdraw 
his account, and the bank suffers loss in 
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consequence. The bank sought to hold 
the cashier personally liable for $455 of 
overdrafts on the ground that the cashier 
had violated his duty in paying the money. 
The cashier contended that the customer 
was believed to be solvent and that it was 
the custom of the bank, in cases of sulvent 
depositors, to pay their overdrafts and 
hold the checks as “cash items,” until 
redeemed. The bank contended that the 
cashier could not avoid liability by rea- 
son of any such custom, or by consent or 
direction of the directors of the bank; 
that if he makes a loan under such cir- 
cumstances, he does it at his peril, and 
must make good any loss to the bank. 
The law of the case is stated by the 
court, substantially to be this: where the 
cashier, as was shown in this case, without 
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the aid of a finance committee or the di- 
rection of a board of directors, acts spon 
the custom and usage of the particular 
bank by the advise of the President and 
directors individually, and upon his own 
judgment as to the best interest of the 
bank, it is not negligence of itself forthe 
cashier to allow an overdraft. The direct- 
ors have the power to do so and if the 
cashier is held liable on this account, it 
must be by his failure first, to make rea- 
sonable inquiry into the financial stand- 
ing of those making the overdraft, and 
second, to exercise such care and judg- 
ment as an ordinary discreet and prudent 
man would exercise in the management 
of his own business ofa like nature. This 
is the criterion by which the cashier’s con- 
duct is to be judged in such a case. 


NOTE WITH UNCERTAIN INTEREST CLAUSE. 


Held not negotiable and not entitled to grace, and action thereon 6 years and 3 days 
after due, barred by the statute of limitations. 


Davis v. Brady, Supreme Court of South Dakota, Dec. 29, 1903. 


Action on the following note: 





$goo. Langford, S. D., June 15, 1893. 
ceived, I promise to pay to the order of E. 
W. Davis, four hundred dollars, at Lang- 
ford, S. D., with interest from date until 
Sully paid at the rate of ten per cent. per 
annum, payable annually on principal and 
all overdue unpaid interest. If the said 
interest ts not paid when due, it becomes 
part of the principal, and draws interest at 
12 per cent. per annum until paid. 

The drawers and tndorsers severally 
waive presentment of payment, protest, and 
notice of protest and non-payment of this 
note, and I against the maker, and tt is 
Surther stipulated and agreed that tf suit 
zs commenced on this note, or if the same is 
collected by an attorney, 1 will pay ten per 
cent. attorney's fees upon the whole amount 
of principal and interest sued for and col- 


lected. James G. Brady, 
Emma A. Brady. 





The action was commenced November 
4, 1901, and the statute of limitations was 
the only defense. There was judgment for 
plaintiff, which Supreme Court reverses: 


Nov. 1st, 1895, after date, for value re- | 


Held: Unless the instrument is en- 
titled to grace, the action was not com- 
menced within the six year limitation. 
The Revised Civil Code allows days of 
grace on promissory notes, and the ques. 
tion is whether the instrument is within 
the following statutory definition: 

““A promissory note is an instrument, 
negotiable in form, whereby the signer 
promises to pay a _ specified sum of 
money.” Rev. Civil Code, § 2274. 

It cannot be determined with certainty, 
from this instrument, whether overdue 
interest draws 10 per cent. per annum, 
payable annually, or 12 per cent. per 
year until paid. It is also doubtful 
whether the amount for which the note 
was given and the unpaid interest draws 
interest annually at 10 per cent. per an- 
num, or whether the principal, augiment- 
ed by the first and all subsequent in- 
stallments of overdue and unpaid inter- 
est, draws interest at 12 per cent. until 
the entire amount is paid. Such un- 
certainty destroys the negotiability of 
the instrument, and as days of grace ap- 
ply only to instruments negotiable in 
form, this action, when commenced, was 
barred by the statute of limitations. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF 


ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 


PANIES, 


ITH this number we open a modest de- 
partment devoted to matters of especial 


interest to savings banks and trust com- 
panies. Of course, the entire contents of the 
Journal” is of general interest to the officers of 
these institutions, but there are certain distinc- 
tive matters of information, legal, financial, and 
concerning methods and forms, especially appli- 
cable to savings banks and trust companies, that 
may be more appropriately grouped, than scat- 
tered through our pages in desultory fashion. The 
success of this special feature will largely depend 
upon the interest and co-operation which the 
officers of these institutions, themselves, may take 
therein and give thereto. At the last convention 
of the trust company section of the American 
Bankers’ Association the need was expressed of 
a central bureau of information to whic trust 
company officers might send copies of anything 
unusual in the way of trusts they are handling, 
so that, by dissemination of the information, 
others might derive benefit. The “ Journal,” 
through this department, and by reason of its 
editorial equipment, has every facility for col- 
lecting and disseminating this special class of 
information and, with the necessary co-opera- 
tion, can be made of exceptional value to sav- 
ings banks and trust companies. 

In this connection we have secured the co- 
operation of Mr. William Hanhart, Secretary of 
the Savings Bank Section of the American Bank- 
ers’ Association, who will use this department 
for notifications and official communications to 
members of the Section. Mr. Hanhart was for 
eighteen years an officer of the Emigrant Indus- 
trial Savings Bank and is a practical man of con- 
siderable experience in savings bank affairs. No 
man is better known to the savings bank frater- 
nity throughout the United States. 


NOTICE OF WITHDRAWAL OF SAV- 

INGS BANK DEPOSITS. 

Communication from William Hanhart, Secretary Savings 
Bank Section, American Bankers’ Association. 


NEW YORK, January 15, 1904. 
Laitor Banking Law Journal : 
DEAR SiR:—Referring to the matter of 
“ Notice of Withdrawal of Savings Bank De- 


posits,” discussed in your December number, the 
question as to whether a new notice is to be re- 
quired, should the depositor not call for his 
money at the given time, has never, to my know- 
ledge, been judicially determined. In New York, 
notice of withdrawals from savings banks, are 
not ordinarily required, but the by-laws of the 
banks always give them the right to exact such 
notice when they consider it desirable; indeed 
I know of some savings banks who take oc- 
casional advantage of this section of their by- 
laws, to secure delay for the purpose of investi- 
gating some questionable demand for the pay- 
ment of an account. 

The last time that notices for withdrawals 
were generally required, was in the year 1893, 
when, owing to thecurrency panic then existing, 
the savings banks united, on the 1st of August, 
in demanding such notices, some requiring 30 
days, and others 60 days. Many notices were 
received, and many of the shorter ones were 
paid, but in about 6 to 8 weeks the panic was 
practically over, confidence was restored, and 
payments were again made on demand; as a 
consequence, many depositors,never having really 
required the cash, did not come to collect the 
amounts called for by their notices, and most 
of the savings banks, a few months afterwards, 
simply destroyed these notices, and the accounts 
continued to bear interest; the banks, no doubt, 
considered that these depositors should not be 
made to suffer because of their somewhat 
natural feeling of fear and doubt in such days 
of general distrust, yet it should not be forgotten 
that all the savings banks had to sell securities, 
many of them at a sacrifice, to enable them to 
have the cash ready, to meet the demands that 
such notices called for. 

Outside of the eastern states, many savings 
banks, and banks and trust companies doing a 
savings bank business, regularly require notice 
of withdrawals for sums above $100; only in 
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the ‘‘rules ” of one. however, do | find any refer- 
ence to the cancelling of such netices—the sav- 
ings department of a Pittsburg trust company 
announces that “ all notices will be cancelled if 
money is not drawn within ten days after ex- 
piration of notice.”’ 

Looking at the question from an impartial 
point of view, it should be taken into considera- 
tion that when notices of withdrawal are given, 
the bank must at once take the necessary meas- 
ures to be ready to meet these demands at the 
given date; it may possibly have to sell securi- 
ties, or call in loans, so as to have the cash on 
hand; at all events, this money ceases to bring 
interest to the bank, having to be kept in its 
vaults, and therefore it should not be expected 
that the bank, receiving no interest in conse- 
quence of these demands, should continue to 
pay interest to these depositors who, having 
given notice to withdraw, choose not to take the 
money that they called for. In my opinion, it 
would be but fair that the “ Rules and Regu- 
lations” of all banks exacting notice of with- 
drawal from their depositors, either ordinarily 
or in panic times, should include a proviso 
stating that interest on amounts for which 
notice of withdrawal has been given will cease 
from the date such notice is received by the 
bank. 

This would probably settle this question; it 
would tend to discourage the practice of some 
people who lightly give notice of withdrawal 
and then forget all about it, and also of others 
who, not being in want of the money, often give 
notice of withdrawal from some slight or imag- 
inary fear of financial disturbances; at the same 
time it would work no injury to depositors 
who, wanting their money, ordinarily or in 
panicky times, give notice to the bank of their 
intention of withdrawing part, or the whole of 
their deposit at a given time. Inthe case of a 
depositor who, after giving notice, finds that he 
may dispense with the money and calls at the 
bank before expiration of the notice, explaining 
the circumstances, the bank, no doubt, would 
agree to cancel his notice, but it seems to me 
that the eastern savings banks particularly, be- 
ing on the mutual or co-operative plan, should 
not allow interest on amounts which earn no 
interest because of the depositor’s notice to with- 
draw and as for the stock savings banks or Trust 
Companies, the adoption of such rule as men- 
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tioned above, would work to their advantage, 
without in any way harming their depositors. 
Yours very truly, 
WILLIAM HANHART, 
Secretary Savings Bank Section, 
American Bankers’ Association. 


FRANCHISE TAX ON TRUST COMPA- 
NIES. 


Important decision of the New York Court of Appeals con- 
struing the tax law of 1901 to the effect that the one 
per ce .t. annual tax on capital, surplus and undivided 
profits, in the case of newly organized trust companies 
which have been in existence only a portion of the year, 
is not payable in full, but must be apportioned. 


A question of importance to any trust com- 
pany, when it is newly organized, concerns the 
amount of tax it must pay during the first year 
of its existence, where the company has been 
in business during only a portion of the tax 
year. This question has very recently been 
settled by the New York Court of Appeals in 
the case of the Mutual Trust Company of West- 
chester County,* which began business on the 
24th of June, 1901, with capital and paid surplus 
of $360,000 and was taxed by the Comptroller 
upon its condition at the end of the fiscal 
June 30th, when it had been in business only 
six days, one per cent., or $3,600. The Court 
of Appeals decides that the trust company is 
only obliged to pay 6-365's of this amount, or 
$59.18. 

The new tax law of 1901 imposed an annual 
franchise tax on trust companies for the privi- 
lege of exercising their corporate franchise or 
carrying on their business of one per cent. of the 
amount of their capital, surplus and undivid- 
ed profits. It requires every company to re- 
port to the Comptroller of the state, on or be- 
fore August Ist, its condition at the close of 
business on June 30 preceding, and makes the 
tax payable into the state treasury on or before 
the first of September in each year. In the case 
of the Mutual Trust Company, the Comptroller, 
as stated above, on June 30, I901, imposed a 
tax of $3,600 on the capital and surplus of the 
Mutual, notwithstanding it had been in business 


vear, 


*People ex rel Mutual Trust Co. of Westchester 
Co. v. Miller, Comptroller, decided December 18, 


1903. 
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only six days at that time. The company ap- 
pe ‘led to the courts, and claimed that the com- 
pany was not liable to any tax for the year 1901; 
and further argued that, if it was assessable at 
all, it was only on its capital and surplus for the 
portion of the year in which it did business, 
namely, $59.18. The Appellate Division of the 
Supreme Court decided that the whole $3,600 
was payable, but the decision is aow reversed 
by the Court of Appeals as stated 

(he reasoning of the court is as follows: 
The tax is not imposed upon property, but upon 
a privilege; not upon the privilege of be- 
ing a corporation, for that would be paya- 
ble but once for the entire period of the cor- 
porate existence, but upon the privilege of 
exercising the corporate franchise. The tax is 
measured by the value of the investment made 
and used in carrying on the corporate business. 
The privilege was used by the trust company 
for only six days during the fiscal year in ques- 
tion. It could not exercise its franchise for the 
entire year, because the state did not bring it 
into existence until the year had nearly expi: ed. 
The consideration for the tax is the privilege of 
carrying on business, yet the Comptroller com- 
pelled the company to pay for a privilege it did 
not have and did not exercise during the great- 
er part of the period for which the tax was paid. 
If a trust company does not commence business 
until six days before the fiscal year ends, or if it 
ceases to do business six days after the year be- 
gins, the tax for doing business by the year re- 
quires apportionment. While the legislature 
did not so provide in express terms, it is a fair 
and reasonable implication from the words used 
that such was its intention. * The statute 


con 








“Section 187a, enacted in 1901, provides: 
‘Every trust company incorporated, organized 
or formed under, by or pursuant to a law of this 
State, and any company authorized to do a trust 
company business solely or in connection with 
any other business, under a general or special 
law of this state, shall pay to the state annually 
for the privilege of exercising its corporate fran- 
chise or carrying on its business in such cor- 
porate or organized capacity, an annual tax 
which shall be equal to one per centum on the 
amount of its capital stock, surplus and tn- 
divided profits.” A subsequent section pro- 
vides that on or before August Ist every trust 
company must make written report to the comp- 
troller of its condition at the close of business 
June 30th preceding separately stating Capital, 
surplus and undivided profits, and such other 
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should receive a reasonable construction unless 
the language used prevents it. Here we have 
an act which does not expressly provide for the 
case before us. It imposes annually an annual 
tax for doing business, but does not say whether, 
if business is done for only part of a year, the 
tax shall be fixed in accordance with the time 
business is done, or for the entire year, includ- 
ing that part when not only no business was 
done, but there was no right to do any. It 
would be unreasonable to hold that a tax on 
doing business covers the whole year, when 
business was done for only six days. A tax is 
presumed to be laid by the state in return for 
some proportionate value received by the tax- 
payer, and the Legislature, in imposing an an- 
nual tax for the privilege of doing business, in- 
tended, as we think, thatit should be based upon 
the period that the privilege was extended and 
enjoyed. 

The court says: ‘We may assume that the 
question is not free from doubt, for we cannot 
unite in judgment upon it, but serious doubt in 
a case of taxation should be resolved in favor 
of the taxpayer. A statute which levies a tax 
is to be construed most strongly against the 
government and in favor of the citizen. The 
government takes nothing except what is given 
by the clear import of the words used, and a 
well-founded doubt as to the meaning of the 
act defeats the tax. 

“We think the construction adopted is fair to 
the government and just to the citizen, for it 
gives the former full payment for the time the 
franchise was exercised, and takes from the lat- . 
ler nothing but what it impliedly agreed to pay 
when it accepted the franchise.” 

Judge Bartlett dissents, saying: 

“It is conceded that the Legislature did 
not provide in express terms for the appor- 
tionment that is now to be allowed by the de- 
cision of this court, but that it may be reason- 
ably implied when seeking for its intention. 
data as the comptroller requires. Another 
section makes the tax payable on or before 
September Ist with a penalty fcr non-payment 
after 30 days. 

From the decision it would appear that the 
tax as of date June 30th, is not for the year to 
come, but forthe year already elapsed. Another 

uestion which will prvory & come up under 
this law is whether, where an existing trust com- 


pany increases its capital during the year, the 
smaller and larger capital can be averaged. 
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When taxes are imposed upon corporations, to 
be computed upon the basis of the capital em- 
ployed by them within the state, and the amount 
of that capital varies from time to time during 
the fiscal year, apportionment is, of course, neces- 
sary. Inthe imposition of a franchise tax no 
such situation is presented. Section 187a, under 
which this tax is assessed, expressly states that 
it is for the privilege of exercising a corporate 
franchise, or carrying on the business of the 
corporation. This tax is imposed upon the 
amount of the capital stock without regard 
to its actual value. It may be quoted at 
two or three times its par value, and yet the 
tax is assessed only upon the amount of the 
capital stock. In considering this new form of tax- 
ation affecting trust companies we are to keep 
in mind that it is accompanied by several valu- 
able concessions to them. Section 202 of the 
tax law, as amended by chapter 132, Laws 1go1, 
and chapter 172, Laws 1902, provides that a 
trust company is not only released from taxa- 
tion on its personal property for state purposes 
but is exempt from assessment and taxation for 
all purposes. In addition to this is the provis- 
ion that the holder of stock of a trust company 
is not liable to be taxed thereon. In view of 
the nature of the tax and these valuable conces- 
sions, Iam of opinion that the section under 
construction should be enforced as it stands, 
and that there is no occasion to read into it the 
supposed intention of the Legislature.”’ 


PAYMENT OF SAVINGS BANK DEPOSIT 
UNDER POWER OF ATTORNEY. 


Bank not protected by payment after depositor’s death, 
although it had no notice of death. 


A case which illustrates the danger incurred 
by savings banks in making payments of de- 
posits under power of attorney executed by 
the depositor has recently been decided by the 
New York Supreme Court at trial term.* 

It would appear from this decision that when- 
ever a savings bank pays away a deposit under 
duly executed power of attorney, it takes the 
risk that the depositor who executed the power 
is still alive. If he is dead, the authority under 
the power ceases with his death and, although 


* Hoffman v. Union Dime Savings Institution, 
October 1903. 
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the bank may have no notice thereof, payment 
thereafter to the attorney is not a good payn 

In the case of commercial banks, the aut 
ity to pay depositors’ checks likewise ceases 
the death of the depositor, but the courts uni- 
formly hold the banks protected where they 
make such payments thereafter, before notice of 
death. In the case of savings banks, however, 
according to this decision, a depositor may exe- 
cute his power of attorney authorizing another 
to draw his money, and die the next day, and if 
the attorney should withdraw the depcsit the 
next day under the power it would be the bank's 
loss. In the case in question, the holder of a 
power of attorney, one day after the deposi- 
tor’s death, drew a portion of the deposit, and 
three days thereafter he withdrew the balance, 
and the bank is adjudged the loser. If this de- 
cision is sound, it would seem to preclude pay- 
ment of savings deposits under power of attor- 
ney entirely, for no bank could know at the 
time the attorney presented an order and book 
that the depositor was still alive, his death even 
but an hour previously being within the range 
of possibility. Either this, or the necessity of 
revising savings bank by-laws so as to protect 
the bank in such cases, would seem to be a 
necessary result from the decision in this case, 
if itis a sound exposition of the law. Following 
is the full opinion of the court: 

CLARKE J. Action by an administrator to re- 
cover the amount of deposit of his decedent from 
the savings bank. Tried by the court without 
a jury. Onthe 4th of April, 1900, Julia Huf 
opened a deposit account with the defendant, 
and, as evidence thereof, received a bankbook, 
No. 354,443, in which were printed certain of 
the by-laws of the bank. She signed her name 
in the signature book of the bank, and also 
signed an identification card. The signature 
book which she signed contained the by-laws 
of defendant then in force. On the rgthof July, 
1900, there was filed with defendant a duly 
executed power of attorney, acknowledged by 
Julia Huf July 17, 1900, in which she “made, 
constituted, and appointed ” George Thoma her 
true ‘and lawful attorney— 


“ For me and in my place and stead, and to 
my use, to deposit in any bank or banks he sees 
fit, moneys belonging to me, in my possession 
or under my control, or moneys belonging to 
me andin the possession of other person or per- 
sons, after collecting the same on my behalf. | 


lent. 
hor- 
ipon 
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iso give said George Thoma full power and 
authority to draw on my behalf and for my use 
any sum or sums of money at any bank or at all 
banks in which my said funds shall be deposited 
hereafter or may now be deposited, giving my said 
attorney full power to doeverything whatsoever 
requisite and necessary to be done in the prem- 
ises, as fully as I could do if personally present 
with full power of substitution and revocation, 
hereby ratifying and confirming all that my said 
attorney or his substitute shall lawfully do, or 
cause to be done, by virtue hereof.” 


George Thoma at the time of filing said 
power of attorney also signed, as attorney, Mrs, 
Huf's identification card. Julia Huf, who was 
a woman upwards of 85 years, died September 
14, yoo. Upon that day the amount standing 
to her credit on the books of the defendant 
was $2,454.80. On the 15th day of September, 
the day after her death, George Thoma, who 
was aware of her death, presented to the bank 
the bankbook and an order in writing, signed by 
himself as attorney, in the sum of $454.80, and 
was paid said amount. On the 18th of Sep- 
tember, three days thereafter, he again present- 
ed the book and a similar order for $2,000, the 
entire balance, and the bank paid the same, 
closing the account. At the time of payment 
the bank had received no notice of the death of 
Julia Huf. At the time of the presentation of 
each draft and the payment thereof, the bank, 
by its officers, made no inquiry whatever as to 
whether the depositor, Julia Huf, was still alive. 

The above facts being clearly established, the 
administrator claims to recover upon the ground 
that the death of Julia Huf revoked the power 
of attorney, and that therefore the payment to 
Thoma was unwerranted and unlawful. The 
bank defends upon the ground, first, that one 
of its by-laws provides: “ (8) Depositors alone 
shall be responsible for the safe keeping of their 
books. Andall payments made to persons pro- 
ducing the deposit books, whether with or with- 
out an order or letter of attorney, purporting to 
be signed by the depositor, shall be deemed 
good and valid payments to depositors respec- 
tively and shall fully discharge the institution 
therefrom ;” and, secondly, that this power of at- 
torney was coupled with such an interest in 
George Thoma that it was not revoked by Julia 
Huf's death. 

\s to the first contention, section 6 of defend- 
ant's by-laws provides: “ On the decease of any 
depositor the amount standing to the credit of 
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the deceased shall be paid to his or her legal 
representative.” The holder of a naked power 
of attorney is not such legal representative. The 
administrator is. The learned Appellate Divis- 
ion held in Podmore vy. South Brooklyn Sav. 
Inst., 48 App. Div. 218, construing similar pro- 
visions: 

“That by-law contemplates and was aimed 
to secure continuous vigilance on the depositor’s 
part to prevent fraudulent possession of his pass- 
book. It surely was not intended to apply when 
he was no longer here to guard his passbook. 
That the contract on that event was to cease at 
his death is clearly evidenced by the indepen- 
dent by-law providing for the bank's duty with 
regard to paying after that event.” 

See, also, Farmer v. Manhattan Sav. Inst., 60 
Hun, 462. 

The Podmore Case went to the Court of Ap- 
peals as Mahon v. South Brooklyn Sav. Inst., 175 
N. Y. 69. Evidence was offered and excluded 
tending to show that the bank exercised due 
care in making the payment. Said the court: 

“We think the evidence was properly exclud- 
ed. The rule of diligence invoked by the de- 
fendant bank applies only to the case of a living 
depositor. When, through a depositor’s care- 
lessness, his bankbook gets into the hands of a 
third person, who presents it to the bank, the 
latter may show its care and diligence in mak- 
ing payment to the person presenting the pass- 
book, and thus protect itself against a second 
demand for payment by the careless depositor. 
But this by-law, which is designed to protect 
the bank in such a case, must be read in con- 
nection with the other by-law, which provides 
that, after the depositor’s death, payment must 
be made ‘to his or her legal representative.’ This 
latter by-law is for the protection of the deposi- 
tor, who could no longer protect himself, and 
therefore the bank was bound to see that pay- 
ment was made to the proper person. Payment 
to any other person was made at the bank’s 
peril.” 

So far as the case at bar is concerned, the 
bank had on file a plain, simple, power of attor- 
ney, which it was bound to know became re- 
voked eo instanti upon the death of Julia Huf. 
It paid two drafts, comprising the whole ac- 
count, within three days, upon the strength of 
that power of attorney, without an inquiry as 
to whether Julia Huf wasalive or dead. It paid 
at its peril, and is bound by its own by-laws to 
make good to Julia Huf’s legal representative, 
unless the proof has clearly established that said 
power was coupled with such an interest in 
George Thoma as caused it to survive Julia 
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Huf's death. There is no such clear, strong, 
and convincing proof as would warrant any 
such finding of fact. The power of attorney 
certainly contains no suggestion. That was to 
deposit and to draw for Julia Huf's use solely. 
Some oral testimony is offered to show, first, a 
gift. The evidence falls far short of establish- 
ing a gift, either in praesenti or causa mortis. 
Again, it itis claimed that certain statements 
made from time to time by decedent as to hav- 
ing masses said for her, and to see that she had 
a nice funeral, established such an interest in 
George Thoma in this fund as made the power 
irrevocable. I do not think so. The evidence is 
weak, uncertain, and unreliable. I do not be- 
lieve it. It seems to me that it was a bold at- 
tempt on George Thom;’s part to get posses- 
sion of Julia Huf’s estate for his own purposes, 
by taking advantage of the power of attorney, 
and by concealing the fact of her death from the 
bank. The bank paid without taking ordinary 
precaution, and its defense is not made out. 
Judgment for plaintiff for $2,454.80 principal, 
and interest at 3% per cent. to date of demand. 
$163.73, and from June 28, 1902, to date of judg- 
ment at 6 per cent. Defendant may have 30 
day’s stay after notice of entry of judgment, 
and 30 days in which to make a case. Submit 
findings, etc., on notice. Judgment for plaintiff. 


PAYMENT OF SAVINGS BANK DEPOSIT. 


Bank paying deposit to relative of deceased depositor upon 
forged order, held protected under the circumstances. 


a 


A case involving the liability of a savings 
bank which pays a deposit after the depositor’s 
decease, to one not entitled thereto, upon a 
forged order has recently been decided by the 
Appellate Division, of the New York Supreme 


Court at Buffalo.* Under the circumstances 
—the depositor being one of a family, other 
members of which after her death, for a con- 
siderable period, made deposits and drew money 
in her name on the book, and the signature re- 
sembling that of the depositor, and no claim 
having been made for eighteen years thereafter 
and then by an administrator who was one of 

* Kelley v. Buffalo Savings Bank, N. Y. Su- 
preme Court, Appellate Division, Fourth De- 
partment, November 17, 1903. 
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the family—the bank is held protected in the 
payments under-its by-law that it would en- 
deavor to prevent frauds, but that all payments 
made te persons presenting the deposit - book 
should be valid. 

The facts and decision are as follows: 

On January 13, 1871, Ellen Neville, the deceas- 
ed, opened the account in question, when she 
was 18 or 19 years old. The ordinary pass- 
book was issued to her. She died about De- 
cember 1, 1878. During her lifetime she _per- 
sonally presented the pass book at the bank 16 
times and had deposits entered therein, and 15 
other times had had credits of interest entered 
therein. She presented the pass book twice and 
drew moneys from the account, signed the 
orders therefor, and had the same entered upon 
the pass book, viz: September 22, 1873, $335.98, 
and July 7, 1877, $23 31. At the time of her 
death she had a balance to her credit of $884.43. 
She had a mother and two sisters, Kate and 
Mary, and apparently they all lived together 
When she died the pass book was in the house, 
and came into the possession of the mother and 
sisters, or some of them. After the death of de- 
ceased, some of these three persons presented 
the pass book at the bank, and had semiannual! 
credits of interest entered therein, in January 
and July of each year, to and including July, 
1883, and on March 4, 1882, deposited to the 
credit of the account, and had entered in the 
pass book, $70. After the death of deceased 
some of these three persons presented the pass 
book at the bank and drew from the account, 
signed the orders therefor, and had the same 
entered upon the pass book, five different 
amounts, viz: December 28, 1878, $41.43; June 
2, 1880, $50.00; July 30, 1881, $70.45; August 
14, 1883, $56.62; and Sept. 1, 1883, $937, the 
balance of the account. The name signed to 
each of these orders was that of the deceased, 
and the person signing each order was not the 
personal representative of deceased. The bank 
never knew of the death of deceased until many 
years after all the above moneys had been drawn. 
The mother and sister Kate became inmates of 
an asylum for the aged and infirm about 1895, 
paying at the time they entered $1,000. The 
mother died about 1900 and sister Kate about 
1901. Mary, the other sister, is the only mem- 
ber of the family surviving. She was married 
in 1888, and is the administratrix, who brings 
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this action. The trial court found that by a 
critica! examination and comparison of the sig- 
natures to the five forged orders with the sig- 
ff the deceased on the bank signature 
would have been apparent to a com- 
petent bank officer that the five signatures were 
forged: that, when the orders were presented, 
the defendant made no critical examination or 
comparison of the forged signatures with the 
signature in the book, and that there did not 
existsuch a difference between the five forged sig- 
natures and the signature in the book astocreate 
doubt as to the genuineness of the five forged 
signatures in the mind of acompetent and rea- 
sonably careful bank officer, when presented by 
a person unknown to him with the pass book; 
and theréfore the defendant exercised due care 
and caution. and was not guilty of negligence in 
paying any of the moneys on the five forged 
orders. A judgment was rendered for the bank 


natu 
book, 


which is affirmed on appeal. 

The court (per Williams j) holds: The signa- 
tures to the seven orders for money, two genuine 
and tive forged, and the signature in the bank 
book are before us, and upon an examination 
thereof We should say that such a similarity exists 


in all of them as to mislead ordinary persons, if 
not competent bank officers or handwriting ex- 
perts. No objection can reasonably be made 
by the plaintiff to the findings upon this subject 
above referred to, unless it be the last one, which 
may be regarded as aconclusion of fact—that the 
bank exercised due care, and was not guilty of 
negligence, in paying the money on the five 
forged orders. The parties were bound by and 
are subject to the provision of section 21 of the 
by-laws of defendant, viz: 

“The secretary will endeavor to prevent frauds, 
but all payments made to persons presenting 


the deposit books or duplicates thereof, shall be 
good and valid payments to the depositors, res- 
pectively. 

The bank claims that under the evidence in 
this case it was protected by this by-law, 
and is not liable for the moneys so paid 
to the personal representative of the de- 
The mother and the two sisters were 
the only persons apparently interested in the 
amount of the deposit. After the death of de- 
ceased they had the pass book, and knew the 
money was on deposit with the bank, and the 
amount of it. They gave the bank no informa- 
tion as to the death; but from the death, in 


ceased. 
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1878, until 1883, a period of five years, some one 
or more of them continued to make deposits in 
the name of the deceased, and to have the 
accrued interest credited up on the pass book, 
and to draw moneys from the account in 
the name of the deceased, until the whole 
amount of the money was drawn out. They 
imitated very closely the signature of the de- 
ceased in making the orders for the withdrawal 
of the moneys, so that the bank never suspected 
it was dealing with persons other than the de- 
ceased herself. The money having been wholly 
withdrawn in 1883, the matter was allowed to 
rest untill 1901, a period of 18 years, before a 
personal representative of the deceased was 
appointed, a demand made for the moneys, 
and this action commenced. The mother and 
sister Kate had then recently died, in 1900 and 
1901. It must be apparent that the family had 
the benefit of the moneys on deposit when the 
deceased died, and we can hardly believe that the 
plaintiff was ignorant of the withdrawal and use 
of the moneys. The court found that the 
moneys were withdrawn by the mother, or one 
of the two sisters. It was not found that the 
withdrawal was with the knowledge and con- 
sent of the. sister who is now the personal 
representative of the deceased, and the owner 
of the whole claim, if any, against the bays, 
and who brings this action. The bank is by 
the decision relieved from liability upon the 
ground that in paying out the moneys it acted 
with care and was guilty of no negligence, 
and therefore under by-law 21 the payments 
were good and valid as against the deceased 
and her personal representative. 

The law governing the disposition of this 
case was laid down by the Court of Appeals 
many years ago, and has always since been 
adhered to by that court, viz: Rules and regula- 
tions may be prescribed by savings banks for 
the payment of money deposited in such banks, 
and for their protection in makipg such pay- 
ments. These rules and regulations, when com- 
municated to, and assented to by, depositors, 
constitute the contract between the parties. 
They do not, however, dispense with the exer- 
cise of ordinary care and diligence on the part 
of the bank officials, when they provide that the 
banks will endeavor to prevent frauds. When 
facts and circumstances are brought to the 
knowledge of the banks at the time payments 





128 


are made, which are calculated to, and ought 
to, excite the suspicion and inquiry of ordinarily 
careful bank officials, it is the duty to institute 
such inquiry; and a failure to do so constitutes 
negligence, and deprives the banks of protection 
in making such payments. When the signa- 
tures to orders for the money are so unlike the 
signature in the bank book that the dissimilar- 
ity is readily and easily discernible by compe- 
tent bank officials, then the failure to so discern 
it is evidence of negligence on the part of the 
banks; but it is not such evidence when the dif- 
ferences in the signatures are not marked or 
apparent, and it would require a critical exami- 
nation and comparison by such officials to de- 
tect it. “ Appleby v. Erie Co. Sav. Bk., 62 N. Y. 
12; Allen v. Williamsburg Sav. Bk., 69 N. Y. 
314; People v. Third Ave. Sav. Bk., 98 N. Y. 
661; Kummel v. Germania Sav. Bk.,127 N. Y. 
488, Gearns v. Bowery Sav. Bk., 135 N. Y. 557. 

Within these principles of law, and in view of 
the specific findings of fact made by the court, 
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the finding of the conclusion of fact that the 
bank acted with care and was not guilty of any 
negligence, and the payments were therefore 
good and valid against the deceased and her 
personal representative, was, we think, )roperly 
made. The only facts or circumstances that 
suggest negligence and want of care are con- 
nected with the signatures and their dissimilar- 
ity, and the findings of fact on this subject re- 
lieve the bank from any claim of such neg|igence. 

We conclude that the judgment should be 
affirmed, with costs. All concur. 


MISCELLANEOUS. 


A bill was presented in the New York State 
Legislature on Monday evening, February 8, pro- 
viding that savings banks may invest funds in 
the first mortgage 6 per cent. bonds, due July 1, 
1917, and the goid 4 per cent. bonds, due July 
1, ty88, of the Chicago, Rock Island and Pacific 
Railroad Company. 


PHILIPPINE LAND PURCHASE BONDS. 


NOT A LEGAL INVESTMENT FOR NEW YORK SAVINGS KANKS. 


STATE OF NEW YORK, 
ATTORNEY GENERAL'S OFFICE, > 
ALBANY, January 15, 1904. 
To the Honorable, the Superintendent of 
Banks : 

S1R:—I have your favor of yesterday, en- 
closing two opinions of the Attorney-General 
of the United States, regarding the so-called 
Philippine Land Purchase bonds; also an ad- 
vertisement giving statistics regarding these 
bonds; also a circular issued by the National 
City Bank of New York, Harvey Fisk & Sons and 
Fisk & Robinson, offering the bonds for sale. 

I note that a.savings bank in the City of New 
York has made inquiry as to whether these bonds 
are legal investments for savings banks in this 
State and that you desire my opinion thereon. 

Section 116 of the Banking Law, Subdivision 
1, authorizes an investment by a savings bank 
as follows: 

“1, In the stocks or bonds or interest bearing 
notes or obligations of the United States, or 
THOSE FOR WHICH THE FAITH OF THE 
UNITED STATES IS PLEDGED TO PROVIDE 
FOR THE PAYMENT OF THE INTEREST AND 


PRINCIPAL, INCLUDING THE BONDS OF THE 
DISTRICT OF COLUMBIA.” 


The bonds in question are issued by the 
government of the Philippine Islands under the 


authority of Section 64 of the Philippine, Civil 
Government Act, passed by Congress July |, 
1go2. There is no provision in the Act of Con- 
gress pledging the faith of the United States to 
provide for the payment of the interest and 
principal of said bonds. The bonds themselves 
do not state that the faith of the United States 
is so pledged. The opinion of the Attorney- 
General dated December 26, 1943, declares that 
“WHILE IN THE STRICT AND LEGAL SENSE 
THE FAITH OF THE UNITED STATES IS NOT 
PLEDGED AS A GUARANTY FOR THE PAYMENT 
OF THE LOAN, or for the due use of the pro- 
ceeds or the observance of the sinking fund re- 
quirements, the entire transaction is to be nego- 
tiated under the auspices of the United States 
and by its recognition and aid.” 

The statute authorizes savings banks to make 
investments only in those bonds for which, “in 
the strict and legal sense,” the fait of the 
United States is pledged as a guaranty for the 
payment of the loan. Savings Banks of the 
State may not, therefore, lawfully invest their 
moneys in the bonds in question. 

I herewith return the papers noted above. 

Respectfully yours, 
JOHN CUNNEEN, Attorney General. 
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Payee As Bona Fide Holder of Check. 


TABER’S STATE BANK, ) 
IRVING, KANSAS, February 12, 1904. | 


Editor Banking Law Journal : 

DEAR StR:—I beg to submit the following 
case for reply through the “ Journal’s ” columns: 

“A” deposits with us a few hundred dollars. 
Being unable to write, she instructs us to allow 
her son “ B” to sign her name and draw money 
by check when he has the pass book with him, 
“A” starts to build a house. “B” comes in 
and says he would like to draw $100 for “*C” 
the lumberman; check is made out payable to 
“CC.” “B” takes the check and delivers same 
to “C,” saying, “Give me $25 out of this, and 
credit the balance on the account of “ A.” 

Question: Can “A” repudiate the transac- 
tion as regards the payment of $25 to “B” by 
“C,” and claim credit on account for the full 
amount of the check, $100 ? 

Yours very truly, 
I. S. TABER, Cashier. 

Answer.—A must lose the $25 and can 
only claim credit for $75 out of the $100 
check from the lumberman, C. As be- 
tween A and the bank, having authorized 
Bto sign her name and check out her 
deposit, the whole amount is, of course, 


chargeable to her; and as between A, and 
the lumberman, C, the latter, though 
payee, stands in the position of a bona 
fide purchaser of the check. 

You will find a somewhat similar case 
in the “ Journal” for July, 1903, at page 
458. The drawer of a check handed it 
to her husband for delivery to the payee 
to pay her own debt therewith. The 
husband used the check to pay his own 
debt to the payee. The payee was held 
a bona fide purchaser of the check, en- 
titled to enforce it against the drawer. 
So, equally in the present case, the draw- 
er of the check for $100, signed in her 
name by her son by her authority, en- 
trusted it to the son to pay therewith her 
debt to the payee to that extent. The 
son paid $75 of the debt therewith, and 
received $25 in cash from C, and C coi- 
lects the check. C is certainly protected 
to the extent of this $25, the same as if 
the son had taken a $100 government 
note of his mother, paid $75 of her debt 
therewith, and received $25 change. 


Customer’s Notes. 


Bank holding indorsed note of customer—Not obliged, in indorser’s interest, to apply insufficient balance at maturity to 
its paym nt, but may do so—Right to receive deficiency from ind -rser and then pay note—Opinion expressed that 
indorsement * for deposit only * does not restrict deposit, so as to prevent bank from appropriating to depositor'’s debt. 


. Pa., February 1, 1904. 
Editor Banking Law Journal : 
DEAR SIR:—A gives B his note for $100, 
payable at C bank. B indorses the note and 


has it discounted at C bank. When the note 
falls due A has not sufficient funds in the C 
bank to meet it. Several days after the note is 
due B comes to C bank and offers to deposit to 
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A’s credit sufficient funds to make the note 
good provided the bank will then charge up the 
note to A’s account. Would the bank have 
any legal right to do this? The note was not 
protested, as B waived protest. A’s credit the 
day the note fell due was $40 and the day B 
came into bank it was $75. 

2. C bank discounts for A his collateral note 
for $300 payable at C bank. When the note comes 
due A has only a small balance to his credit in 
the C bank. In the meantime both A and his 
collateral have become very uncertain quanti- 
ties. Two weeks after the note was due A sends 
to C bank a check payable at a bank in another 
city for $150, indorsed “ For deposit only. A.” Is 
there any way by which the bank can apply this 
check towarc's the payment of A’s past due col- 
lateral note? Theday after he makes the de- 
posit A commences to check against the $150 
deposit, thereby showing that he did not intend 
it should be used towards paying his collateral 
note. Would the C bank be liable for damages 
if it protested these checks and applied the $150 
deposit towards paying A’s past due collateral 
note ? Very respectfully, CLERK. 


Answer.—t. It has been decided in Penn- 
sylvania that if the maker of an indorsed 
note held by the bank has, at maturity of 
the note, a sufficient balance to his credit 
to pay it, unappropriated to a particular 
purpose, the bank is bound to apply the 
deposit in payment of the note and fail- 
ure so to do discharges the indorser. 
(Bank v. Henninger, 105 Pa. 496). But 
the deposit inust be sufficient at the time 
of maturity of the note; subsequent de- 
posits will not raise the duty (Bank v. 
Legrand, 103, Pa. 309; Bank v. Shreiner, 
110 Pa. 188). And the deposit must not 
have been previously appropriated to any 
other use (Bank v. Foreman, 138 Pa. 474; 
Bank v. Peltz, 176 Pa. 513). 

In the present case, the deposit of A 
was not sufficient, at maturity, to pay his 
note and, according tothe Pennsylvania 
decisions, the bank would not be obliged, 
in the interest of the indorser B, to there- 
after pay the note out of A’s deposit, 
should subsequent deposits make the 
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amount to his credit sufficient for that 
purpose. 

Concerning the bank’s rights, as dis- 
tinguished from what it is obliged, or not 
obliged, todo. Of course the bank has a 
right to apply the maker’s deposit, at or 
after maturity, in part or total payment of 
the note, according to its sufficiency. But 
has the bank a legal right to arrange with 
the indorser B that he shall deposit the de. 
ficiency in the maker’s account, and the 
bank will then charge up the note against 
the account? 

If B was the holder of an overdrawn 
check there would be a moral (and possi- 
bly a legal) duty on the part of the bank 
not to disclose the state of its customer's 
account to an outsider, so that the latter 
might benefit thereby by paying in the 
deficiency, and then receiving payment 
of the check. A bank in England once 
had to pay its customer damages for do- 
ing this very thing,* though in a later 
English case+ it was questioned whether 
this duty was anything more than a moral 
one, and did not exist where a reasonable 
and proper occasion called for making 
such disclosure. 

But, however the law may be on this 
point. the bank in the present case is the 
owner of a note, full payment of which 
itis entitled to receive from both maker 
and indorser, and where the maker cannot 
pay in full, it would certainly seem within 
the bank’s rights to call for the balance 
due from the indorser, and to receive the 
same from him. 

2. We do not see that the indorsement 
“ for deposit only, ’’ so restricts or special- 
izes the proceeds of the depositor’s check 
as to prevent same from being placed to 
his credit in general account, subject to 
check, and subject, also, to the bank’s 
right of appropriation towards payment 
of the depositor’s debt to it. The in 


pees Minin. vik: areata ra 
* Foster v. Bank of London, 3 F. & F. 214 
+ Hardy v. Veasey, 3 L. R. Exch, 107. 


TOHN SMITH. 
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dorsement does not state that the deposit 
is made for any special purpose, or is to 
be appropriated in any special way ; on 
the other hand, the fact that the deposi- 
tor draws checks against it shows that 
the depositor intends the proceeds to go 
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to his general credit. In such a case, 
where A’s collateral is worthless, the bank 
would be justified in applying the $150 
balance towards payment of his note, and 
letting his checks go to protest. 


Rights of Purchaser of Bearer Check. 


First NATIONAL BANK, } 
——, TEXAS, February 10, 1904. | 


Editor Banking Law Journal: 

DEAR SIR:—What will be the effect of an 
original check against which the duplicate has 
been paid, in the hands of an innocent holder 
for value, the check being made payable to 
bearer. Would the innocent holder be the loser ? 

SUBSCRIBER. 


Answer —The fact thata duplicate check 
has been issued and paid upon the sup- 
position that the original has been lost 
or destroyed, does not affect the rights of 


an innocent purchaser of the original; 
only if at the time of purchase of the 
original, it has been so long outstanding 
as to create the presumption that it is 
stale, overdue and dishonored,then the pur- 
chaser will hold it subject to the equities 
of the drawer. What such length of time 
is, is a very uncertain proposition under 
the authorities. But we should say that 
one who purchased a bearer check any- 
thing short ofa month after its date, would 
be protected. 


Indorsement of Check. 


DILLSBURG, PA., February 6, 1904. 
Editor Banking Law Journa!: 

DEAR SIR:—I take the liberty to ask for 
some information relative to the endorsement 
on the enclosed check. While the endorsement 
is so near the end as to appear on the “ business 
card,” I hold to the idea that the card is a part 
of the check, and that the endorsement is valid 
in every respect. Am I right? TELLER. 

Answer.—Printed across the left end of 
the check enclosed, and separated by a 
printed line, is the drawer’s name, thus: 





DiLLsBuRG, Pa., Feb. 6, 1904 


THE X NATIONAL BANK. 
Pay to the order of __ Peter Jones_— | 
One Hundred 

$700. 


Dollars. 
John Smith. | 





| JOHN SMITH. | 


J) 





On the reverse side of the check is the 
indorsement of Peter Jones, written so 


near the top that if the left end of the 
check, containing John Smith’s imprint, 
was cut off, the indorsement would go 
with it. In its original printed form, be- 
fore execution, the “ John Smith” mar- 


- gin might be cut off and there still re 


main a complete check form, and the 
point of the inquiry is whether there could 
be any ground for the claim that the left 
end margin, front and back, is not part 
of the check, so that indorsement on that 
end is not an indorsement of the check. 
No such claim is tenable. Without dis- 
cussing the question whether marginal 
words on the face of an instrument are 
part of it, andconceding that such words, 
when in the nature of mere printed ad- 
vertisement are not, so that their removal, 
after execution, might not affect its valid- 
ity, there can be no question that the en- 
tire back of the instrument is available 
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for indorsement, ‘and as soon as an in.- 
dorsement is placed upon that portion of 
the back which might, before indorsement, 
be removable as superfluous margin, that 
portion becomes at once a part of the 
check, the indorsement is certainly !egal 
and valid, and any cutting off of the mar- 
ginal advertisement thereafter would be 
a material alteration of the instrument. 
Concerning the place of indorsement, 
itis valid even if made on a separate paper 
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attached to the instrument, as the Nego- 
tiable Instruments Law provides that 
‘*the indorsement must be written on the 
instrument itself or upon a paper attached 
thereto.” Inthe present case the fact 
that the indorsement is upon the instru. 
ment itself is almost too clear to admit 
of argument. Hundreds of checks, con- 
taining the makers imprint on the mar- 
gin, are daily indorsed on the reverse 
side, and circulate without questivun. 


Minnesota Corporation. 


Discussion of power to restrict, by articles of association, number of shares which any one person may hold, and to require 
that upon sale, corporation shall have first refusal—the validity of such provisions and of by-law prohibiting transfer of 
stock without approval of board of directors—Validity of restrictions upon voting power—Rights of purchaser of stock. 


BROWNS VALLEY, MINNESOTA, 
January 5. 1904. 
Editor Banking Law Journal: 

DEAR SIR :—The articles of incorporation of a 
Minnesota association (organized under title 2, 
chapter 34, general statutes of 1878), after pro- 
viding for the name, nature of business to be 
transacted, place of business, amount of capital 
stock, and the number of shares into which the 
same shall be divided, goes on and provides 
that ‘‘ No one person shall be entitled to hold 
more than five shares of said stock at any time, 
and no one person shall be entitled to more than 
one vote at any meeting of said corporation.”’ 
“That said corporation is to have the first re- 
fusal of any and all stock offered for sale.” The 
by-laws provide that ‘* No stock shall be trans- 
ferred on the books of the association without 
the approval of the board of directors.” 

I should like to be informed through the 
columns of your “ Journal’ what the provisions 
of the Minnesota state law are with respect to 
domestic corporations. My impression is that 
limiting the number of shares which an individ- 
ual may hold in a corporation is in restraint ot 
trade, and considered contrary to public policy, 
and is not generally upheld by the courts. With 
regard to the vote, I should like to know if it 
is not a principle of the common law that a per- 
son should be allowed that voice in the manage- 
ment of a property which is consistent with his 
interest therein, and if the Minnesota statutes 
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do not provide for one vote for every share held. 

Would also like to know whether the provi- 
sion that the corporation shall have the first re- 
fusal of any and all stock offered for sale, is of 
any effect. 

Would like to know to what extent a person 
is charged with notice of the contents of the 
articles of incorporation and by-laws of a cor- 
poration, and whether a person, in case of the 
corporation referred to, could not step in with 
any number of shares, purchased and regularly 
assigned by the owner of record, and compel a 
transfer of the shares, and demand and obtain 
a vote for every share at any meeting of said 
corporation . 

An answer in the next “ Journal,” and your 
discussion of the subject, will be greatly appre- 


ciated. Yours truly, A. I. ENGEBRETSON. 


Answer,—The stock of this corporation 
is declared by the Minnesota statute to be 
“ personal property.” The articles of in- 
corporation provide that no one person 
shall own more than five shares at any one 
time; furthermore, that if any stockholder 
desires to sell his stock, the corporation 
shall have the first refusal; and the by- 
laws prohibit transfers of stock without 
the approval of the board of directors. 
Are these provisions ‘lawful and binding 
upon a purchaser of the stock? 

The Supreme Court of the United 
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States in Morgan v. Struthers, 131 U. S. 
246, uses this language: 

“ One essential feature of an incorpor- 
ated joint stock company is the right of 
each stockholder, without restraint, to sell 
or transfer his shares at pleasure. So 
well established is this right that a by law 
of a bank putting restrictions upon the 
transferability of the stock in the hands 
of its members has been held vord as being 
inrestraint of trade (Citing Moore v. Bank, 
s2 Mo. 377). Even where the charter 
gives the corporation the power to regu- 
jate the transfer of stocks, it has been 
held that this power does not include the 
authority to restrain transfers * * * 
An incorporated joint stock company dif- 
fers from an ordinary co-partnership. In 
the latter the individual members of the 
firm are presumed to, and in general, ac- 
tually do, contribute to the common en- 
terprise, not only their several shares of 
partnership capital, but also their indi- 
vidualexperience, skill or credit, no mem- 
ber having the right to sell out his in- 
terest or to retire from the firm without 
the consent of the co-partners; and if he 
does either, the act amounts to a dissolu- 
tion of the partnership. The very re- 
verse is the case of a joint stock corpora- 
tion in which each stockholder, whether 
by purchase or original subscription, has 
the right, unless restrained by the charter 
or articles of association, to sell and trans- 
fer nis shares and by transferring them, 
introduce others in his stead.” 


It is clear from this and otier authori- 
ties which might be cited, that were the re- 
Strictions as to the ownership of stock 
and giving the corporation first right of 
purchase, imposed by by-law, instead of 
being contained in the articles of associa- 
tion, they would be invalid; as is un- 
doubtedly the by-law restriction making 
the transfer of stock subject to the ap- 
proval of the board of directors. But a 
more serious question is whether the re- 
strictions, being contained in the articles. 
limiting the ownership to five shares and 
giving the corporation first right of 


purchase, are valid by reason of being so 
incorporated as part of the charter or origi- 


nal agreement of all the members. This 
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might be inferred from the concluding 
lauguage of the Supreme Court of the 
United States above quoted. Or are ar- 
ticles of this nature contrary to public 
policy and invalid? 

The Wisconsin case of Klaus, 67 Wis. 
401, may be instructively studied in this 
connection. The purchaser of a stock 
certificate in a Wisconsin corporation ap- 
plied for its transfer on the books which was 
refused because a by-law of the corpora- 
tion provided that no transfer should be 
made and no new certificate issued ex- 
cept by consent of all the stockholders, 
which by-law was consented to and voted 
for by all the original stockholders, in- 
cluding the one who had sold his stock 
These stockholders were originally part- 
ners, and the business had been incor- 
porated. The court held the by-law 
void, as contrary to public policy, and 
from its language it may be inferred the 
same thing would have been held had 
the provision been incorporated in the 
original articles of association. The court 
said: 

“* When the law makes stock personal 
property it clothes it with all the inci- 
dents of personal property and the owner 
has full dominion over it and may dispose 
of it at will. That such a by law is void, 


as against public policy, nearly all the au- 
thorities seem to hold.” 


The court in this case referred to the 
general statutes under which the com- 
pany was organized, stating that many of 
the sections of the corporation law would 
seem to imply a free and independent 
right of the assignees of stock duly trans- 
ferred to have such stock entered upon 
the books of the company in all cases. 
The court pointed to sections of the cor- 
poration law, which prescribed the liabil- 
ity of assignees and assignors, which re- 
quired the stock books to remain open for 
inspection in order to inform those inter- 
ested who the present stockholders are; 
and which provided that any creditor is 
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entitled to be a stockholder. Provisions 
of a similiar nature are contained in the 
Minnesota law under which this corpora- 
tion was organized. The Wisconsin court, 
referring to these provisions, says: 

“These provisions are inconsistent with 
the exercise of a prohibitory power of the 
corporation, by by-laws or the articles of 
incorporation, to prevent the entry of trans- 
fers of stock on the books actually made 
and which were valid between the parties.” 

The subject of the foregoing inquiry 
is too extensive to be discussed exhaus- 
tively here, but, in view of the general 
policy of the law to favor free transfer- 
ability of the stock of corporations, we 
believe that the provisions of the articles 
of association that no person can hold 
more than five shares of stock at any one 
time, and that upon its sale the first re- 
fusal shall be given the corporation, and 
the further provision of the by law that 
the stock shall not be transferred unless 
with the approval of the board of directors, 
will not be upheld against an innocent pur- 
chaser for value or pledgee of the stock. 

Concerning the provision of the arti- 
cles that each person can only have one 
vote, although he may be the owner of 
more than one share, we quote from Cook 
on Corporations, sec. 621: 

‘* There is no rule of public policy which 
forbids a corporation and its stockholders 
from making any contract they please in 
regard to restrictions on voting power. If 
the agreement is made by unanimous con- 
sent itis legal. Such restrictions, how- 
ever, generally are and should be printed 
in the certificates of stock so that a pur- 
chaser shall take with full notice.” 

There have been several cases in which 
the validity of by-law or charter provis- 
ions restrictingthe voting power has been 
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upheld) In Commonwealth v. Detwiler, 
131 Pa. St. 614, it was held that a by-law 
adopted at the time of the organization 
of a corporation limiting the number of 
votes which a single stockholder may 
cast was reasonable, uniform, conflicting 
with no law, and binding upon al! share. 
holders. In Mack v. Coal & Iron Co, 
go Ala. 400, the amended charter of a 
corporation provided that “no stockhold- 
er, either in his own right, or as proxy or 
as agent for others, shall be entitled to 
cast more than one-fourth of all the votes 
at any election of directors.”’ This was 
a provision for the protection of minority 
stockholders. The court said the pro: 
vision was wise and conservative and 
should be upheld in its integrity; and it 
decided, adversely to a stockholder who 
owned a majority of thestock and sought 
to centrol the corporation, that no stock- 
holder could, either directly or indirectly, 
vote more than one-fourth ofall the votes 
at any election, and that, in a proper case, 
any such holder would be enjoined from 
casting more than one-fourth the votes. 

There might be some question whether 
an innocent purchaser of the stock, with- 
out actual notice of this provision of the 
articles restricting the voting power, would 
be bound thereby, but we incline to the 
view—although the question is not free 
from doubt—that articles of association of 
acorporation, being in reality its charter 
and matter of public record, are of such 
public character as to be constructive 
notice to a purchaser of the stock of the pro 
visions which they contain and binding 
on him in all cases where such provisions 
are valid and not contrary to or incon- 
sistent with the general law. 
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Stop-payment of Draft on Chicago Bank. 


-signment of deposit to holder for valuae—Bank would be liable to holder notwithstanding drawers notice not 
to pay. 


ROCHESTER NATIONAL BANK, } 
ROCHESTER, MINN., January 26, 1904. | 
Editer Banking Law Journal : 

DEAR SIR:—Will you please answer, in your 
next issue, the following question ? 

“A purchases a draft for, say $100.00, drawn 
on a Chicago bank. Has the bankissuing such 
draft the right to stop payment of same with- 
out written consentof purchaser, and would the 
Chicago correspondent be justified in refusing 
to pay the draft upon the order of the issuing 
bank without the written consent from pur- 
chaser ?”” Yours very truly, 

E. F. Cook, Cashier. 

Answer.—This draft is payable in Illinois, 
and, under the law of that state, a check or 
draft by a depositor upon his banker, de- 
livered to another for value, transfers as 
between drawer and payee the title to so 
much of the deposit as the check calls 
for, Asa result of this rule, the drawer 
of.a check or draft, delivered for value, 
has no right to stop its payment, and 
upon presentation, the funds being suffi- 
cient, the bank becomes liable to the 
holder for the amount. The drawer’s stop- 
order cannot affect this liability. If the 
bank refusesto pay, the holder has a right 


of action against the bank to recover the 
amount. 

Concerning the question whether an 
Illinois bank would be justified in refusing 
to pay a check or draft after notice from 
the drawer not to pay, it has been held in 
Illinois (Public Grain & Stock Exchange 
v. Kune, 20 Ill. App. 137) that notice to 
stop payment on a check, even though 
not a notice binding on the bank, is suffi- 
cient to place the bank on inquiry as to 
the equities against the check in the 
hands of the holder, and the bank should 
not honor the check without making such 
inquiries as ordinary prudence would dic- 
tate. But ina case like the present, where 
the draft is held fora valuable considera- 
tion, subject to nodefenses, the bank’s re- 
fusal to pay, although possibly justifiable 
from its own standpoint of duty to its 
depositor in refusing to pay money as- 
signed by the check where the stop. order 
indicates the holder has no real right 
thereto, would not be justifiable from the 
standpoint of the holder for value, and 
the bank, as already said, would be liable 
to him for the amount. 


Colleetion Of Out-of-Town Checks. 


Questions discussed, of liability for loss upon two checks, one paid but proceeds lost by reason of failure of remitting 
bank ; the other, forwarded by a roundabout route and not paid because of drawer’s failure. 


THE MERCHANTS & PLANTERS )} 

NATIONAL BANK, - 

SHERMAN, TEXAS, December 23, 1903 \ 
Editor Banking Law Journal: 


DEAR SIR:—There have been numerous 


decisions on the question of handling out-of-town 
checks, and we notice an article in the Novem- 
ber number of the “Journal ’ on the subject. 
We have two cases on hand, on which we would 
like a recent opinion, and which are as follows : 

First. One of our city customers deposited 


with us a check for $300 on a bank in the In- 
dian Territory, and we sent it to our correspond- 
ent in Kansas City, Mo., for credit. They sent 
it to another bank in the same town, on which 
the item was drawn, and the check was paid; 
but the bank to whom they had sent it failed 
before the draft they sent in payment was paid. 
The question is, on whom should the loss fall ? 
Second. A bank in South Texas sent to a 
bank in Galveston a check on a bank in the 
Indian Territory, which the Galveston bank sent 
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to us intheir letter of November 28th It is 
received here and acknowledged by us on the 
30th, as having been credited to the Galveston 
bank’s account, and is forwarded by us onsame 
day to our Kansas City correspondent, who, in 
turn, sends it to some other bank in the Terri- 
tory, though not the one on whom the check, 
was drawn. Before the check was finally pre- 
sented for payment, the drawer had failed and 
there were no funds in bank with which to 
pay it. The check takes the same course 
back, and reaches us on the 14th of Decem- 
ber, when we charge it back to the Galves- 
ton bank’s account, and return it to them as dis- 
honored. They claim to have endeavored to 
turn it back to the correspondent from whom 
they had received it, but say this correspond- 
ent refused to receive it or to allow it to be charg- 
ed back to his account, and that we should, 
therefore, stand the loss. 

Will you kindly reply in your next number 
of the “Journal” on these two questions, with 
references as to decisions governing same, and 


very much oblige, Yours very truly, 


T. U. COLE, Vice-President. 


Answer,—First. The Missouri courts 
have held that where a check is credited as 
soon as received, with right to draw imme- 
diately against the credit, the crediting 
bank takes title to and becomes owner of 
the check, notwithstanding it has reserved 
the right to charge the check back if not 
paid.* As this check was paid, if your 
Kansas City correspondent should be held 
to be the owner, then the loss, by reason 
of the failure of the bank in the Indian 
Territory which collected it, would fall 
upon it. But while, presumptively, under 
Missouri law, a bank which credits a 
check upon receipt takes title and be- 
comes owner, the probability is that there 
exists some arrangement or agreement 
between your bank and the Kansas City 
bank, evidenced by clause in their advice 
of receipt of items, under which it acts 
as your agent only for the collection of 
such checks, and does not become their 


* Ayres v. Farmers & Merchants Bank, 79 
Mo. 421; Flannery v. Coates, 80 Mo. 444. 
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purchaser. In such event the question 
of loss will depend upon whether the \{is- 
sour! law or the Texas law is to govern 
the transaction. 

In Missouri the rule has been estab- 
lished, that where a bank receivesa check, 
as agent, for collection, on a party at a 
distant place, the agent it employs to col- 
lect the check at the place of payment is 
the agent of the owner of the check or 
draft and not the agent of the bank which 
received it of the owner and forwarded 
it; and that, ifthe bank receiving a check 
forcollection uses due diligence and trans. 
mits the paper toa proper, reliable and 
competent agent or correspondent for 
collection, with proper instructions, its 
responsibility is at an end.+ The Texas 
law, on the other hand, is, that where a 
bank receives items for collection, it is 
responsible for all subsequent agents ei- 
ployed in their collection. The initial 
bank is the agent for the depositor, and 
the bank to which the item is transmitted 
is the agent, not of the depositor, but of 
the initial bank, and that bank is respon- 
sible to the depositor for the default of 
the collecting bank “in the absence of 


- any special agreement between the par- 


ties, or custom or usage of bankers, hav- 
ing the force and effect of law, which 
fixes upon the bank with which the deposit 
is made another measure of liability.’'} 

Under the Missouri rule, the Kansas 
City bank, regarding it as an agent, hav- 
ing exercised due diligence in transmit- 
ting the check to a proper correspondent 
for collection, would not be responsible; 
that correspondent would be your own 
agent, and theloss would be yours. Under 
the Texasrule, the Indian Territory bank 
would be the agent for the Kansas City 
Bank, and not your agent, and the Kan- 


+ Daly v. Bank, 56 Mo. 94. 

t State National Bank of Fort Worth v. Thom- 
as Manufacturing Co., Texas Ct. Civil Appeals, 
year 1897; Schumacher v. Trent, Texas Civil 
App. 1898. 
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sas City bank would be liable for the de- 
fault of its correspondent. 

The question which of the two con- 
flicting sets of law governs this transac- 
tion, that of Missouri or that of Texas, is 
an intricate and difficult one, and depends, 
probably, upon facts showing where the 
contract was made or was to be perform: 
ed. In the case of St. Nicholas Bank v. 
State National Bank, 128 N. Y. 26, a 
Memphis bank received from a New York 
bank for collection a check on Texas, 
which the Texas correspondent of the 
Memphis bank collected, but failed before 
its remittance draft was paid. The suit 
between the New York and Memphis banks 
to determine the loss was inthe New York 
courts. ‘The New York Court of Appeals 
refused to apply the Tennessee law, under 
which a bank, transmitting an item to a 
suitable correspondent, is not liable for 
the latter’s defaults, and applied the New 
York law under which a bank is liable for 
the defaults of its correspondents, hold- 
ing the Memphis bank liable to the New 
York bank for the default of the Texas 
bank which had collected the check. We 
cannot in this reply go into this question 
of conflict of law more deeply. 

Second. In this case the check was 
not paid as in the former one, but was 
transmitted in a roundabout way so as to 
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reach the place of payment after the draw- 
er had failed. This, under the decisions, 
is a negligent mode of collection, and re- 
leases the owner of the check unless it 
can be proved that, had it been trans- 
mitted with due diligence, the result 
would have been the same.* 

In the present case, if the check would 
not have been paid evenif sent direct toan 
agent at the place of payment, then the 
various collecting banks would have a 
right of charge back, and the owner 
would be the loser. But if the delay in 
presentment was the reason that the check 
was not paid, then it would be a question 
between the various collecting banks, 
whose negligence caused the loss, having 
in view the general rule established by 
many decisions that due diligence re- 
quires mailing direct to an agent at the 
place of payment, except as modified by 
the customs of bankers, which customs 
are sanctioned by the courts of some states 
and not recognized by others. 





*See First National Bank of Corsicana vy. City 
National Bank of Dallas, 12 Tex. Civ. App. 318, 
where a collecting bank, having mailed a check 
direct to the drawee, was held not to have used 
ordinary care; but that such failure to use or- 
dinary care would not render it liable where, had 
the draft been sent for collection to a third per- 
son, its fate would have been the same, the 
drawers having become insolvent. 


“THE LAW OF BANK CHECKS.” 


PERTINENT OPINION BY 


“T want to say that 1 appreciate more and 
more the important information which your 
good ‘ Journal’ is furnishing the banks at large, 
and especially along the line of articles taking 
up the principal branches of commercial law. I 
notice the one just commenced alone the line 
of checks, and I trust you will in the series of 
articles give the matter pretty close considera- 

There are many points which come up 
lime to time on which there is a difference 


of opinion, and which may have been decided 
rt 


tion. 
from 


A. A. CRANE, CASHIER OF 
MINNEAPOLIS, MINN., IN RELATION TO SERIES OF ARTICLES UNDER ABOVE HEADING. 


THE NATIONAL BANK OF COMMERCE, 


by the Courts, but it is impossible practically 
to often find decisions except by the exercise 
of a large amount of time in searching through 
the law books and files for them. This is es- 
pecially true in regard to proxy endorsements, 
endorsement for collection, liability of endorsers 
as to the genuineness and legality of all previous 
endorsers, etc., and I hope that you will cover 
the whole matter of checks and the law relating 
to them fully in this series of articles.” 
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The condition of the nine national banks in 
Los Angeles at the close of business on January 
22, 1904, as compared with their condition on 
November 17, 1903, is shown in the following 
figures : 





LOANS AND DISCOUNTS. 
Jan. 22, 
1904. 
$2,494,454 
1,361,143 
306,12] 
4.485,245 


Nov. 17, 
1903. 
$2,510,422 
1,439,158 
244,288 
3,921,744 
3-767 ,667 
2,559,735 
1,839,832 
759.769 
740,647 


American 

Citizens 

Commercial 

Farmers & Merchants. . 


Los Angeles 

Merchants 

Nat’! Bank of California 
Southwestern 


795.333 
762,889 


Totals $18,119,050 $17,774,262 
DEPOSITS. 
$3,105,526 $2,878,817 
1,978,541 1,808,309 
324,885 246,392 
6,904,426 7,635,882 
6,415,925 6,326,099 
3,302,815 3,512,891 
2,288,796 2,439,832 
1,169,287 ‘1,272,352 
1,115,333 1,009 454 


Totals ..........$26,605,534 $27,130,028 


American 
eee 
Commercial 

Farmers & Merchants.. 


Los Angeles 
Merchants 

Nat’! Bank of California 
Southwestern 


BANKS 


IN LOS ANGELES. 


CASH MEANS, 
American.... $1,233,950 
Citizens 
Commercial 


Farmers & Merchants.. 


$1,007,956 

829,509 573,681 

184,175 154,191 
3,500,624 3.930.146 
2,613,108 2,625,714 
1,141,428 1,274,197 

674,122 758,531 

509,315 636,748 

442,196 304,134 
$11,123,427 $11,325,498 

These figures indicate a healthy and progress- 
ive business condition. 

In the American National Bank of Los An- 
geles the following officers have been elected 
for the ensuing year : 

W. F. Botsford, president; H. C. Witmer, 
first vice-president ; J. G. Mossin, second vice- 
president; W. J. Doran, third vice-president; 
T. W. Phelps, cashier; Charles Ewing, assistant 
cashier; J. W. Phelps, assistant cashier. 

The new Officers in the list are: H. C. Witmer, 
first vice-president; Charles Ewing, assistant 
cashier, and J. W. Phelps, assistant cashier. Mr. 
Witmer was president of the California Bank 
prior to its absorption by the American National 
in 1903, and Mr. Phelps has been teller for the 
bank for a number of years. Mr. Ewing re- 
cently came from Chicago, where he was as- 
sistant cashier of the Bankers National. 


Los Angeles 
ee 
Nat’! Bank of California 
Southwestern 


Totals 


THE BANKERS MONEY ORDER ASSOCIATION OF NEW YORK. 


The money orders issued by this association 
are now available in all parts of the world, as 
well as in the United States, which makes them 
a most convenient medium of exchange in trans- 
mitting or remitting funds in small amounts. 

The Association now offers to banks adopting 
their system, a liberal inducement, by issuing 
the orders at- par, thus allowing the bank the 


full profit on the order. Settlement can be made 
by remittance direct to the Association, or by 
keeping funds to meet the orders issued with 
the depository of the Association, the Bank of 
Discount, 315 West 59th Street, New York. 

On another page in this issue can be found 
an advertisement of this Association, which ex- 
plains quite clearly its advantages. 
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FORM OF NOTE SHOWING PARTIAL PAYMENTS ON FACE. 


Editor Banking Law Journal: 

DEAR SIR :—We note from time to time that 
all attention to new ideas in bank forms; 
t, we think your magazine a very readable 


you 


In fac 


KANSAS CITY KANSAS... 


PROMISE TO PAY TO THE ORDER OF 


Che Commerrial National Bank, 


AT ITS OFFICE IN KANSAS CITY. KANSAS. 


WITH INTEREST AT THE RATE OF... PER CENT. PER @NNUM FROM... 
INTEREST PAYABLE SEMI-ANNUALLY 


UNTIL PAID, VALUE RECEIVED. 


come APTER DATE...........WE OR EITHER OF US 


one, and consider that it should be in the hands 
of every up-to-date banker. 

As you know, it has been the custom for banks 
to make endorsements on notes on the back, 


90... 





e,.Oollars, | 














A DESIRABLE FORM OF NOTE. 


necessitating, in making inventories or in exam- 
ining the note, turning it over every time. The 
form which we use may be of interest to many 
of your readers in that it provides a place on the 


Yours truly, 


THE COMMERCIAL NATIONAL BANK, 
KANSAS CITY, KANSAS, February I1, 1904. 


ORGANIZATION OF 

During the existence of the national banking 
system, 7,117 national banks have been organ- 
ized, of which 1,500 have been placed in volun- 
tary liquidation, 402 in the charge of receivers, 
leaving 5,215 inactive operation. The author- 
ized capital stock of the active associations on 
January 31, 1904, was $769,005.815; bonds on 
deposit to secure circulation, $390,231,600; cir- 
culation outstanding secured by bonds, $387,- 
657,731, and circulation covered by deposits of 
lawful money, $39,199,896. 

Under the provisions of the act of March 14, 
1900, 1,211 national banking associations, with 
capital of $31,568,000, have been organized, the 
average capital being approximately $26,000. 
During the same period 642 associations, with 
capital of $77,125,000, were organized in con- 
formity with the law of 1864, the average capi- 
tal of this class of banks being approximately 


front of the note for payments, enabling anyone, 
at a glance, to ascertain just when note is due. 
In many banks, partial payments are aliowed. 
and this is especially convenient in such cases, 
C. L. BRoKaw, Cashier. 


NATIONAL BANKS. 


$120,000, The total number of organizations 
effected since March 14, 1900, is, therefore, 
shown to be 1,853, with authorized capital of 
$108,693,000, and bond deposit to secure circu- 
lation at date of organization, $26,341,600. These 
organizations included 210 conversions of State 
banks, 595 State and private banks liquidated 
for the purpose of reorganizing, and 1,048 prim- 
ary organizations. 

In January, 1904, there were organized 36 
banks with capital of $1,880,000, of which 25, 
with capital of $635,000, were with individual 
capital of less than $50,000, and 11, with aggre- 
gate and individual capital, respectively, of $1,- 
245,000, and $50,000 or over. Twenty-one of 
the banks organized during the month were as- 
sociations of primary organization, 13 reorgan- 
izations of State cr private banks, and 2 conver- 
sions of State banking institutions. 
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CONDITION OF THE BANKS OF INDIANAPOLIS. 


The statements of the seven national banks 
of Indianapolis of their condition on January 
22, show a gain of $472,435 in cash means, since 
the statement of Feb. 6, 1903. This is regarded 
as a splendid showing. In total resources the 
banks have gained $810,481.92 Since the state- 
ment of February last year. They also show an 
increase of $113,385.78 in loans and discounts 
over the total resources Feb. 6, 1903. The 


total resources Jan. 22 shown by the seven in- 
stitutions amounted to $41,268,862.35. The 
cash means of the seven banks, as , in 
their statements to the comptroller, amounted 
to $17,100,686. Total deposits at the close of 
business Jan. 22 amcunted to $32,879,603.92. 
Following is a detailed comparison of the state- 
ments made January 22, 1904, with those of F« 
ruary 6, 1903: 





TOTAL RESOURCES. 


American 
Capita} 


Jan. 22, 1904. 
$7,755,450.02 
4,546,976.43 
1,996, 474.14 

9, 776,924.74 
9,406.499.06 


Increase. 


7,135,019. 76 7,068, 096.03 


690,783.51 


Feb. 6, 1903. 
048,562. o4 


Merchants 
Union 


*Ex. United States bond account. 


727,241.93 


$41,268,862.35  $1,820,091.23 


Jan. 22 22; 3904. Increage. 


$1,404 ,821.70 


LOANS AND DISCOUNTS. 


American 
Capital 
Columbia 


Feb.-6, 1903. 


Jan. 22, 1904. Decrease, 


Fletcher 


3,747, 101. ir) 


DD hada cignsetendesspbkwaiaiull Godeoee 
Merchants’ 


3,389, 249.58 
2,941,178.01 
254, 436.07 


BND . .cdctersessce erccescetoccesesonnsd $16,001, 423.42 
BENE GUBURRED occ cacencceccccasecss begins 6 Hebeeseones 


CASH MBANS. 
Feb. 6, 1903. 
644.8 


} 
| 
} 
| 
} 
| bccas@eesteccatoeposcossens enesesed $40, 458,180.43 
Net increase ........... eidaeiinansidinns $810,481.92 
“TOTAL DEPOSITS. 
*Fletcher 
Indiana 
148,463.34 
$16,114,812.20 $585,669.05 
$113,388.78 
Increase. 
American 1,232,847.41 
Capital 
Columbia 
Fletcher 
Indiana 
Merchants 


Totals $17,100,686.61 $1,844, 464.15 


Net increase 
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AMONG THE BANKS. 


The Oriental Bank, of New York, in its state- 


ing remarkable increase in its deposits during 
the past year: 

January 23rd, 1903, $1,981,840. 10. 

January 23rd, 1904, $8,334.150.84. 

This remarkable growth in the volume of 
business reflects great credit on Mr. R. W. 
Jones, Jr., the bank's president, and his asso- 
ciates in the management. 


The second official statement, January 22nd, 
of the National Bank of Commerce, of New 
York, since the merging of the Western with it, 
is in many respects very remarkable. On that 
date the deposits were $172,427,128.16. De- 
ducting the Clearing House exchanges of $32,- 
355,541.04 on that day, left the net deposits 
$140,071,587.12. The cash resources were $37,- 
654,462.69 and the total resources were $220,- 
153,53 These colossal figures show the 
powerful influences that are behind this institu- 
tion. The successful handling of such vast sums 
requires extraordinarily skilled management, 
which the Commerce unquestionably possesses. 


6,63. 


The Merchants National Bank, of New York, 
reported its condition to the Comptroller at the 
close of business January 22, showing deposits 
of $20,913,572.57.. The bank’s capital is $2,- 
000,000, surplus $1,000,000 and undivided prof- 
its $388,994 02. Mr. W. B. T. Keyser is to be 
congratulated upon this satisfactory showing. 


Ex-Comptroller of the Currency A. B. Hep- 
burn, formerly vice-president, has been elected 
president of the Chase National Bank, to suc- 
ceed Mr. Henry W. Cannon, resigned. Follow- 
ing is the announcement issued by the bank ex- 
plaining the change, and showing, also, that 
Mr. Albert H. Wiggin, of the Park National, 
goes to the Chase as its vice-president to fill the 
vacancy caused by Mr, Hepburn’s election to 
the presidency: 

“ Mr. Henry W. Cannon, owing to the fact 
that his health requires frequent absences, and 
desiring to relieve himself from continued res- 


ponsibility, tendered his resignation as president 
of the Chase National Bank. The directors ac- 
cepted the same and in order to continue his 
identification with the bank’s management, elect- 
ed him chairman of the Board. A. B. Hepburn, 
vice-president of the Chase National Bank, and 
formerly Controller of the Currency, was elected 
president, vice Cannon, resigned. Albert H. 
Wiggin was elected a director and vice-presi- 
dent to succeed Mr. Hepburn, and accepted the 
same. Mr. Wiggin was for many years promi- 
nent in banking circles in Boston, and for the 
past five years has been vice-president of the 
National Park Bank, of New York, from which 
position he retires in accepting the vice-presi- 
dency of the Chase National.” 

The New York National Exchange Bank, in 
its statement of condition January 22, 1904, re- 
ports deposits of $6,904,755.02. The capital of 
the bank is $1,000,000, surplus $750,000 and 
undivided profits $138,364 82. This bank in its 
successive statements shows a steadily increas- 
ing and healthy growth. Lewis E. Pierson, 
president; Rollin P. Grant, cashier. 


The report to the Comptroller of the Liberty 
National Bank, of New York. showing its con- 
dition January 22, 1904, states the deposits $10,- 
331,528,19. The capital of the bank is $1,000,- 
000, its surplus a million more, and undivided 
profits nearly a third million, namely, $922,420. 
34. Since its removal to its Broadway building 
the bank has kept up the same record which has 
characterized it from its organization, that of 
steadily increasing growth. 


In the report to the Comptroller January 
22nd of the Seaboard National Bank of New 
York, the deposits were $24,263,540. Surplus 
fund $1,250,000, and undivided profits $160,- 
939. These figures certainly indicate progress 
and prosperity. 


The National Bank of North Americain New 
York reported to the Comptroller, on January 
22, deposits of $20,746,427.19; capital $2,000,- 
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ooo, and surplus and profits $2,066,475.15. 
Richard L. Edwards is president; Charles W. 
Morse and Henry Chapin, Jr., vice-presidents; 
Alfred H. Curtis, cashier; J. Frederick Sweasy 
and Edward B. Wire, assistant cashiers. 


The application to organize the McKinley Na- 
tional Bank, of New York, capital $200,000, sur- 
plus $100,000, has been authorized by the Comp- 
troller of the Currency, and it is expected to 
begin business in a short time. It will be under 
the management of William Hanhart, for eight- 
een years with the Emigrant Industrial Savings 
Bank, a bright, energetic and successful bank 
officer, well-known and liked in financial circles, 
especially among the Savings Bank fraternity, 
being the founder and secretary of the Savings 
Bank Section of the American Bankers’ Asso- 
ciation. His direction will assure to the patrons 
of the bank, prudent and conservative as well as 
progressive methods of business. Among the 
other incorporators we notice Robert J. Hoguet, 
president of the Bank of Washington Heights 
and senior Trustee of the Emigrant Industrial 
Savings Bank; Eugene Van Schaick, of Van 
Schaick & Norton; Willis S. Paine, president 
of the Consolidated National Bank, formerly 
Superintendent of Banks and Trustee of the 
Metropolitan Savings Bank, and Henry P.Towns- 
ley, president of the Life Association of America. 


January 22nd the Mercantile National Bank, 
of New York, in the official report to the Comp- 
troller, showed deposits of $23,006,279. 

The capital of the Mercantile is $3,000,000, 
surplus fund $3,000,000 and undivided profits 
$1,415,286. The officers are: Fred’k B. Schenck, 
president; Miles M. O’Brien, vice-president; 
Wm. H. Taylor, 2nd vice-president; James V. 
Lott, cashier; and Emil Klein, Assistant cashier. 


J. F. Thompson, vice-president of the Bankers 
Trust Company, of New York, has recently re- 
turned from a few weeks vacation in the South. 
The Bankers Trust Company has made the 
most rapid progress of any financial institution 
ever organized in the United States. Less than 
one year old, its deposits, on February 15, ag- 
gregated over $12,000,000. 


Ralph C. Wiison was recently made assistant 
cashier of the Bankers National Bank, of Chi- 
cago, being advanced strictly on his merits, 
Mr. Wilson has in the past occupied numerous 
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positions in the bank since he first became iden- 
tified with the institution, and has acquired a 
thorough practical knowledge of all branches 
ofthe business. In the report to the Comptroller, 
January 22, the Bankers National showed de- 
posits of $1 3,909,436 which isa gain of $1, 301,234 
since the official report of November 17, 1903. 


In the report to the comptroller on January 
22, the deposits of the Chicago National Bank 
were $16,534,925. Surplus fund $1,000,000, 
undivided profits $373,564, capital $1,000,000, 
and cash assets, $5,795,151. 

The officers are: J. R. Walsh, president; A. 
McNally, vice-president; F. M. Blount. vice- 
president; T. M. Jackson, cashier; F. W. 
McLean, assistant cashier; J. E. Shea, assistant 
cashier. 


The Equitable Trust Company, of Chicago, 
has increased its surplus to $350,000. This 
company is located in the Chicago National 
Bank building. It has a capital of $500,000, 
It transacts a general trust business, and is 
well equipped to handle trust funds and trust 
investments. 

The officers are: J. R. Walsh, president; L. 
A. Walton, vice-president; C. D. Organ. secre- 
tary and treasurer; C. Huntoon, assistant secre- 
tary and treasurer. 

The directors are: Wm. Best, Andrew McNal- 
ly, F. M. Blount, John M. Smyth, Maurice 
Rosenfeld, J. R. Walsh, and L. A. Walton. 


At the annual meeting of the Jackson Trust 
& Savings Bank, of Chicago, the only change 
in the official staff was the election of John C. 
Fetzer as Vice-President, in place of Louis M. 
Stumer, resigned. Officers and directors were 
elected as follows: President, William H. Eagan; 
Vice-President, Raymond W. Stevens; Vice- 
President, John C. Fetzer; Cashier, Charles T. 
Champion. 

Directors: Oswald J. Arnold (chairman), 
Louis M. Stumer, John C. Fetzer, John A. Gau- 
ger, Benjamin F. DeMuth, Stephen L. Tomp- 
kins, Robert E. Ismond, Daniel Good, R. W. 
Stevens, William H. Eagan and Chas. O. Austin. 

The progress of the bank has been satisfac- 
tory, deposits having increased 48 per cent. 
since the auditor's last call. 


B. F. Edwards, who for a number of years 
has been the cashier of the National Bank of 
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AMONG THE BANKS. 


Commerce, in St. Louis, has been made a vice- 
president, and J. A. Lewis, who has been one 
of the assistants, has been advanced to cashier 
of this well-known institution. The complete 
list of officers of the bank is as follows: 

W. H. Thompson, president; J. C. Van Blar- 
com, vice-president; B. F. Edwards, vice-presi- 
dent; F. E. Marshall, vice-president; Jno. Nick- 
erson, vice-president; J. A. Lewis, cashier; C. 
L. Merrill, assistant cashier; W. B. Cowen, as- 
sistant cashier; F. W. Wrieden, assistant cashier; 
G. N. Hitchcock, assistant cashier. 

Directors:—Jas. W. Bell, M. M. Buck, Geo. 
O. Carpenter, Sanl. M. Dodd, B. F. Edwards, 
Benj. Eiseman, Jno. A. Holmes, H. P. Knapp, 
F. E. Marshall, Thos. H. McKittrick, Jno. Nick- 
erson, H. C. Pierce, H. S. Priest, E. C. Sim- 
mons, L. B. Tebbetts, W. H. Thompson, J. C. 
Van Blarcom, Chas. G. Warner. 

Inthe report to the comptroller, Jan. 22nd, 
the deposits were $47,019,750. 39, capital $7,000,- 
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ooo, surplus and net profits $8,380,803, total 
resources $70,295,762.39. When it is taken into 
consideration that less than a decade ago, not a 
national bank in the United States had deposits 
that were within $10,000,00 of the deposits of 
this institution to-day, this can be justly termed 
a remarkable showing. 

On another page in this issue we give the 
official statement of the American Exchange 
Bank, of St. Louis, of January 22, issued simul- 
taneously with the statements of the national 
banks made to the Comptroller on that date. 
This statement shows the American Exchange 
to be in an excellent condition with deposits of 
$6,429,002. It has cash resources of $2,435,589, 
demand loans of $2,645,140, and surplus and 
profits of $664,834. The capital is $500,000. 

The officers are: Walker Hill, president: Eph- 
ron Catlin, vice-president; L. A. Battaile, cash- 
ier; and Emison Chanslor, assistant cashier. 


HOW A WISCONSIN BANK WITHSTOOD A RUN. 


In issuing its statement of condition at the 
close of business January 22nd, 1904, as called 
tor by the Comptroller of the Currency, the 
First National Bank of Superior, Wis. couples 
it with the following memorandum: 

“ During the week ending January 16, 1904, 
this bank suffered a decrease of $336,901.70 in 
deposits, largely owing to a run (the result of 
malicious rumors), lasting from 1o o'clock a. m., 
Tuesday, January 12th, continuously for fifteen 
hours, or until 1 10 a. m. Wednesday, January 
13th, (the last depositor then in line being paid), 
and from ten o'clock again on Wednesday 
morning till shortly before two o'clock p. m., 
when the run ceased. Notwithstanding this 
drain, this bank has not a re-discount or loan 
with any of its correspondents or others, but 
has, as shown in the statement, cash resources, 
outside commercial and collateral loans, and 
railroad and other bonds, more than sufficient 
to liquidate every dollar of its deposits.” 

The bank's condition on January 22nd is re- 
ported as follows: . 
ASSETS. 

Home or customers 
$157,724.72 
28.59 $157,753.31 
Commercial and col- 
lateral loans (to oth- 
er than home cus- 


tomers) 427,854.97 


Railroad and other 
bonds 233,749.03 
(Market value, $239,627 50.) 
United States new 2 per cent. bonds 
at par, for circulation 
Premium on United States bonds. 
(Market value of premium, $11,148.50.) 
Bank building and fixtures....... 
(Cost $71,800.) 
CASH RESOURCES: 
‘ $87,278.29 
With banks and U.S. 
Treasurer 
United States new 24 
bonds at par...... 


93,255.51 


152,700.06 333,233.80 
$1,258,201 . 46 
LIABILITIES. 


Capital stock 
Surplus and profits (net) 
Reserved for unearned interest, 
8,445.82 
; 50,000 . 00 
Deposits 963,494.85 
Rediscounts } 
Bills payable 


Loans from corresp’d’ts or others \ 
$1,258,201 . 46 


None 





The officers of the First National Bank of 
Superior are, William B. Banks, President; 
Robert Kelly, vice-president; Pear Benson, cash- 
ier; and O. H. Whitaker, assistant cashier. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 1 
New York Clearing House for the weeks ending Feb. 14, 1903, and Feb. 13, 1904, respect: 
together with a computation of the proportionate increase or decrease of deposits for the year: 


Banks. 


Bank of N. Y., N. B. A.....! $ 17,756,000) 


Bank of the Manhattan Co .| 


Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 


Merchants’ Exch. National..| 
| 


Gallatin National 


Nat. Butchers & Drovers’. ‘| 


Mechanics & Traders’ 
Greenwich 


Leather Mfrs.’ National... .. 
American Exchange Nat... 
Nat Bank of Commerce.... 


Nat. Bank of N. 
Hanover National 
Irving National 

National Citizens’ 


Market & Fulton 


National Shoe & Leather.. .| 


Corn Exchange 


Importers & Traders’ Nat.. | 
National Park 


First National 


N. Y. National Exchange. .| 


N. Y. County National 
German-American 
Chase National 
Fifth Avenue 
German Exchange 
Germania 

Lincoln National 
Garfield National 
Fifth National 
Bank of Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National.. 


Astor National 


’ Totals 


Loans, 


Loans, || 
1904. || 


1} 


! 


Deposits, | f Deposits, 
1903. | 1904. 





America. . .| 





20,238,000 | 
12,632,500 
14,103,000 
20,931,500) 
4,870,000) 


| 134,063,600 | 


24,890,800 | 
5,242,700] 
8,070, 600) 
2,749. 000| 
3,838,000! 
1,953-YyOo | 
4,917,300} 

28,603,000 | 

75,958,700) 

12,481,100} 
3,258,100} 
5,715,700) 
2,066,600 | 

17,755,300} 

48,499,700 
5,796,000 | 
5,88 3,900 | 
2,721,000 
6,437,000 | 
5,327,400 

25,142,000 
2,261,000 | 

23,484,000 , 

54,489,000 | 
I ,288,400 | 

20,688, 100 | 
9,937,000 | 
9,7 17,000 | 

79,170,200 | 
5,704,500 
2,614,000 
3,852,500 
3,569,200 | 

39,259,700 | 

231,900 | 
2,516,800 
3,107,400! 
9,801,200 | 
7,268,700 
2,356,400 
7,938,200, 
3,063,000 

12,972,000 
4,260,000 
9,564,000 
4,190,200 
7,005,500 
4,7 14,000 





$ 16,884,000 || 
20,41 3,000 || 
12,431,300 || 
12,414,000 
20,938,800 
3,517,000 
151,043,900 | 
24,485,000 
5,469,000 
7,107,500 
1,800,800 
4,222,000 | 
2,400,000 
4,979,000 
29,604,000 
150,646,600 
23,972,600 
3,055,900 
5,869,200 
2,147,800 
15,019,500 
48,758,800 | 
6,028,000 
7.630, 500 
2,595,800 
6,495,000 
6,862,000 
29,67 1,000 
6,853,600 
24,285,000 
66,301,000 
1,189,300 
19,401,900 
9,891,000 
9.746,000 
83,179,700 
6,964,200 
2,750,000 
4,476,300 
3,527,100 
41,631,500 
9,194,800 
2,552,400 
3,169,200 
10,792,700 | 
7,281,400 | 
2,341,100 |) 
8,208,700 | 
3,138,000 | 
15,871,000 | 
4,429,000 | 
10, 503.800 | 
4 658,900 | 
5,830,300 | 
4,940,000 


$ 16,381, 000/ $ 15, 593,000 | 
24,291,000 | 26,348,000 
14,437,000 13,871,700 
13,961,000 13,08 1,000 
23,234,100 
4.778,000 
118,740,000 | 
24,313,800 | 
5,583,200 
5,677,800 
3,524,400 
3,917,000 
1,317,900 
5.011,800 
22,218,000 
64,339.100 
12,810,300 
3.751,900 
5,519,000 
2,454,900 
14,742,300 
56,254,200 
4,841,000 
6,690,900 
3,214,700 
6,857,000 
6,201,000 
29.956,000 
2,091,700 
21,194,000 
68,419,000 
1,445,300 
23,048,200 
12,000,000 
10,619,000 
74,230,100 
5,878,700 
3,01 5,000 
4.997.500 
3.467.700 
46,753,900 | 
10,120,500 
3,420,500 
4,936,700 
10,316,100 
7,400,800 
2,583,600 
9,125,200 
3,362,000 
15,262,000 
4.251,000 | 
8,369,000 | 
4,128,300 
7,825,200 | 
4 832, 000 


3,216,000 
153,026,600 
22,679,600 | 
6,013,200 
4,559,900 | 
2,287,500 | 
4,337,000 
2,057,000 | 
5,041 ,600 | 
22,625,000 | 


21,269,300 
3.643, 500 
5,741,400 
2,706,000 

13,106,0c0 

58,662,400 
5,485,000 
8,700,200 
2,917,600 
6,723,800 
8,090,100 

36,781,000 
7,197,900 

22,102,000 

76,980,000 
1,354,600 

23,110,300 | 

11,424,000 

10,427,000 

74,187,800 
6,294,700 
3,091,000 
5»543,100 
3,394,400 

49,327,300 

10,188,500 | 
3,425,600 
5,05 3.600 

10,834,400 | 
7,581,800 
2,472,000 
9,418,200 | 
3,646,000 | 

18,696,000 
4,858,000 | 
9,128,000 
4,709,100 
6,602,200 | 
5,147,000 





= 


OF NW COW 


22,291,900 | ... 


Nut wv 


) the 


vely, 


\Per Cent. of 
| Inc. 


1 39:307,700 116.5... 


$999,569.90 | - $878,111,300 |$1,026,357,500 |... ai 





t United States Deposits included, $37,154,800. 





